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RE: Committee Report on Bill No. 224-32 (COR), as Substihlted 

Dear Speaker Won Pat: '-" 
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Governrnen~ Transmitted herewith 1s the Report of the Committee on General 
Operations and Cultural Affairs on Substitute Bill No. 224-32 (COR) - T.C. Ada / R.J. 
Respicio - An act to amend Article 9 and Article 12 of Chapter 5, Title 5, the Guam Code 

Annotated relative to clarifying legal and contractual remedies in Guam Procurement 
Law. 
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Committee on General Government Operations and Cultural Affairs 

SUBJECT: Committee Report on Bill No. 224-32 (COR), as Substituted 

Transmitted herewith for your consideration is the Committee Report on Substitute Bill 
No, 224-32 (COR) - TC Ada / R,J, Respicio - An act to amend Article 9 and Article 12 
of Chapter 5, Title 5, the Guam Code Annotated relative to clarifying legal and 
contractual remedies in Guam Procurement Law, 

This report includes the following: 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

Committee Vote Sheet 
Committee Report Digest 
Bill No. 224-32 (COR), as Introduced 
Bill No. 224-32 (COR), as Substituted 
Public Hearing Sign-in Sheet 
Copies of Submitted Testimony & Supporting Documents 
COR Referral of Bill No, 224-32 (COR) 
Fiscal Note Requirement 
Notices of Public Hearing 
Public Hearing Agenda 
Related News Reports 

Please take the appropriate action on the attached voting sheet Your attention to this 
matter is greatly appreciated. Should you have any questions or concerns, please do 
not hesitate to contact me. 

Sincerely, 
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Substitute Bill No. 224-32 (COR) - T.C. Ada/ R.J. Respicio - An act to amend Article 9 
and Article 12 of Chapter 5, Title 5, the Guam Code Annotated relative to clarifying 
legal and contractual remedies in Guam Procurement Law. 
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COMMITTEE REPORT DIGEST -_________ ,,,,,, ------- ---

I. OVERVIEW 
Bill No. 224-32 (COR) was introduced by T.C. Ada / R.J. Respicio on October 25, 2013, 
and subsequently referred to the Committee on General Government Operations and 
Cultural Affairs on the same day. 

The Committee on General Government Operations and Cultural Affairs convened a 
public hearing on Friday, December 13, 2013, at 2:00PM in the Public Hearing Room of I 
Liheslatura. Among the items on the agenda was the consideration was Bill No. 224-32 
(COR) - T.C. Ada/ R.J. Respicio - An act to amend Article 9 and Article 12 of Chapter 5, 
Title 5, the Guam Code Annotated relative to clarifying legal and contractual remedies 
in Guam Procurement Law. 

Public Notice R~ui_r~gt~QJ~ 
All legal requirements for public notices were met, with requests for publication sent to 
all media and all Senators on December 5, 2013, and December 11, 2013, via email. 
Copies of the hearing notices are appended to the report. 

Senators Present 
Senator Tina R. Muna Barnes, Acting Chairperson 
Senator Thomas C. Ada, Member 
Senator Michael F.Q. San Nicolas, Member 
Senator Thomas Morrison, Member 
Senator Brant McCreadie, Member 
Senator V. Anthony Ada, Member 
Senator Aline A. Yamashita, Ph.D., Member 
Senator Christopher M. Duenas 

Oral TestimC!ny 
Doris Flores Brooks CPA CGFM, Office of Public Accountability 
John Thomas Brown, General Counsel, Jones and Guerrero Co. Inc. (Guam USA) 
Jessica L. Toft, Attorney, Cabot and Mantanona LLP 
Thomas J. Fisher, Attorney, Fisher and Associates Attorneys at Law 

Written Testimony 
Doris Flores Brooks CPA CGFM, Office of Public Accountability 
John Thomas Brown, General Counsel, Jones and Guerrero Co. Inc. (Guam USA) 
Jessica L. Toft, Attorney, Cabot and Mantanona LLP 
Thomas J. Fisher, Attorney, Fisher and Associates Attorneys at Law 
Claudia S. Acfalle, Chief Procurement Officer, General Services Agency 
John S. Unpingco, Governor's Special Assistance, Veterans Affairs Office 
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Charles H. Ada II, Executive Manager, Guam International Airport Authority 
John J.P. Fernandez, Superintendent, Department of Education 
Leonardo M. Rapadas, Attorney General, Office of the Attorney General 
Daniel J. Tydingco, Executive Vice President of Legal, Regulatory and External Affairs, 

GTA Teleguam 
Joe T. San Agustin, Chairman, Guam Retirement Fund 

II. TESTIMONY & DISCUSSION 
Senator Tom Ada begins discussion on the Bill with an opening statement. He states 
that Bill 224 represents an initiative by the Legislature to review the procurement laws 
originally enacted in the 16th Guam Legislature. He further states the Bill is the first of a 
series of Bills that form the effort to update the Procurement Laws on Guam. He 
continues by stating that the Bill attempts to address the tail end of the process. TI1at is, 
the legal and contractual remedies of the procurement law. He goes on by stating that 
the Bill asserts that the structure of the current Procurement Law is sound, but in need 
of updating. 

Public Auditor Doris Flores Brooks CPA CGFM, Office of Public Accountability 
Provided oral and written testimony (See Attached) 
Senator Brooks states that there is the procurement advisory council and though the 
chairman is not present, he had written a letter to the [Chairman] requesting a 
moratorium until the procurement advisory council is up to speed. She further states 
that her testimony will explain her support for the Bill, as she is also a member of the 
council. 

Senator Brooks states the Office of Public Accountability is in support of Bill 224 and 
further, that the Office applauds the Guam Legislature's efforts to reform the Guam 
Procurement Law. She continues, stating, "ideally, the Procurement Advisory Council 
should initiate the reform of the Guam Procurement Law, but its input is not present in 
Bill 224 due to the great amount of time it is taking for the Council to make 
recommendations on the Bill and the procurement law." Senator Brooks further states 
time is not a commodity the people of Guam have and some amendments are needed 
now to mitigate serious problems plaguing the procurement system. 

Senator Brooks further states, that is why she is here to support the Bill with 
modifications. She further states Bill 224 identifies potent problem areas in Guam 
Procurement Law. She then lists out the Office of Public Accountability's itemized list of 
comments and recommended changes to the Bill (See Attached Written Testimony from 
Office of Public Accountability). 

Senator Brooks concludes her testimony by stating the OP A appreciates some of the 
changes that the Bill aims to make. She further states that ideally, it would be more 
appropriate for the procurement advisory council to do this, but for a variety of reasons, 
it is not moving as expeditiously as she would like so this is an appropriate alternative. 
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Attomey John Thomas Brown, (Personal Testimony) 
General Counsel, Jones and Guerrero Co. Inc. (Guam USA) 
Provided oral and written testimony (See Attached) 

Mr. Brown states he is in support of the Bill. Mr. Brown says that he will read portions 
of his testimony. He further states that the Bill is the way to change the procurement 
law in that it is comprehensive. In the past, more problems have been created when 
there were changes made in slivers, which do not take into effect the consequences in 
other code sections. Mr. Brown continues by stating that Articles 9 and 12 are the 
protest process and deal with contractual disputes (post-award issues) and other 
controversies involving debarments and suspensions. He states he is in support of the 
Bill and the changes it aims to make to the Procurement Code. 

Mr. Brown states the procurement law having been adopted in the 16th Legislature 
(1981-1982) did not become accessible until 2005 when the Public Auditor was given 
authority to handle administrative review under the Procurement Law. Mr. Brown 
states the OP A administrative review process made the remedial scheme effective and 
transparent. He further states that this uncovered issues with the Guam Procurement 
Law that led to a great deal of paranoia and distrust. 

Mr. Brown goes on by stating, Bill 224 takes into consideration several lessons learned 
since the Administrative Review process moved to the Office of Public Accountability. 
The lessons learned according to Mr. Brown are: l) the move encouraged the private 
sector to engage in the remedial scheme giving real time policing of the procurement 
process through scrutiny, 2) by encouraging the private sector to use a rule-driven 
process, they mitigated the "old boys policy," 3) they found which parts of the review 
process were productive and which were not; such as the time lines in the law, and 4) is 
that the government continuously and routinely ignores the mandate of the 
procurement law requiring a prompt decision because there is no enforcement 
mechanism in place. Bill 224 seeks to establish timelines and allow protestors to 
demand resolution to protests or else the protests are deemed admitted. He further 
states it is within the power of the agency to resolve the protests in a timely manner. 

Mr. Brown further states the Bill creates provisions that appeals taken to the Courts for 
review receive expeditious action as a writ of review or other legal redress as opposed 
to the current practice of appeal reviews as regular civil actions queued behind all other 
actions also waiting in the courts. 

Mr. Brown states the protests in the courts now have been in the courts for way too 
long to avoid reversion to informal and corrupt processes of addressing protests. He 
further states the bill aims to make those court proceedings more expeditious. 

Mr. Brown further states that when the procurement law was originally instated, there 
was and still is a claims act. The original procurement law allowed the dispute 
resolution process to award a penalty or damage for a contract dispute. [They] were 
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afraid that certain disputes might get away from the government and thus made any 
awards subject to the claims act. He states this process does not make any sense in that a 
protester would have to go through procurement act and then through the claims act. 
He further states that under the procurement act, contract disputes have to go through 
the head of an agency or the CPO or director of Public Works. Mr. Brown then asks 
what can the Attorney General add to that process through the claims act? 
Mr. Brown further states that other small changes made in the bill in addition to the 
large changes made such as the change to an expedited hearing reflect some of the 
changes brought up at the Procurement Advisory Council Meetings. He further states 
that the change to §5425(a), the change to the definition of an aggrieved person, is a 
good example. He also alludes to smaller substantive changes the bill makes. (See 
attached written testimony). 

Mr. Brown goes on by stating that the bill calls for conclusions and decisions based in 
fact and law as opposed to current practices of decisions not containing such. If they 
have it, which they should, they should provide the basis of their decisions in fact and 
law in their decisions when they furnish the decisions to the aggrieved bidders. 

Mr. Brown closes by stating the bill presents an effort to fix many of the glaring 
weaknesses and interpretations of existing law. He further states the Bill does so 
without throwing the baby out with the bathwater. 

Ms. Jessica L. Toft (Personal Testimony) 
Attorney, Cabot and Mantanona LLP 
Provided Oral Testimony, written testimony submitted Dec 23, 2013 (See attached) 

Ms. Toft states that she is present in opposition to the bill. She states that she mostly 
agrees with the Public Auditor and Attorney Brown's comments, but with caveats. Ms. 
Toft states that the bill contains a lot of inconsistencies that will probably cause a lot of 
problems and extra litigations. 

Ms. Toft states that right off the bat, in §5425 a protest made to the office shall be 
deemed properly made. She further states then it says that there is a time limit. She 
states those provisions are inherently conflicting and she does not know how she would 
resolve them. She states that we [panel] agree that the protest system needs to be 
cleaned up so that it's not the black hole that it is. She further states that keeping the 
time limits in is essential to keep things moving. She further states that the Bill will 
remove certain time lines and creates certain gray areas. She further states, "That 
sentence just cannot stay." (Referring to: Page 2, Lines 28 and 29, Bill 224 as introduced 
- "A protest made to the office which issued the solicitation shall be deemed properly 
made.") 

Ms. Toft states that she agrees with Mr. Brown that there should be limits on who 
should be able to bring a protest. She states that currently, she would interpret the law 
that aggrieved bidders can bring protests and there are cases interpreting the ABA 

4 



procurement laws. According to Ms. Toft, these cases agree that an aggrieved bidder is 
the person who would have won if not for the point of the protest. She further states 
that the new provisions that define an aggrieved bidder actually open it up to who is 
aggrieved. She states it is no longer just the person who would have been awarded the 
contract, but anyone who would have been competitive. She further states this would 
really open it up to all bidders to be allowed to protest and she states she thinks the 
language is too broad. She states maybe the definition should be narrowed to prevent 
some of the protests and blockades. She states it should be narrowed to provide some 
clarity. 

Ms. Toft then states she disagrees with the alternative dispute resolution provisions. 
She states that currently bidders have four avenues to voice concerns. First, they can file 
an informal complaint to the agency. Second, they can file a formal protest, and then 
they can appeal to the public auditor and then file a court action. This adds in a fifth 
avenue and adds in an extra delay and any time limit for the taking of any action shall 
be tolled while the alternative dispute resolution is pending. She states she thinks that is 
just another black hole adding a fifth option to mar the process. She states she thinks the 
government is not going to be able to get anything done if we start inserting an 
alternative dispute resolution mechanism in addition to the informal complaint 
procedures that is already in the law. 

Ms. Toft next states that on page 5 the new provisions require that if the agency fails to 
issue a decision, then the protest shall be deemed admitted by the agency. She states 
that is unprecedented in Guam Law and every provision that she has reviewed states 
that it shall be denied. Agencies are already overburdened and overworked. If the 
protest is denied, then the protestor can follow the appeals process to the next level. 
According to Ms. Toft, if it is deemed admitted, now the agency has to go and appeal 
and cost the government of Guam more money. She states it just does not make sense in 
the scheme and it is really contained anywhere else. She further states the provision is 
not even consistent with the rest of the Bill. She alludes to under §5426 on Page 12, 
subsection (f) where she states 'if no decision made my purchasing officer, it goes to the 
Public Auditor as if the petition had been rejected ... ' She further states that there is one 
provision where in one instance if there is no decision it is admitted and then in the next 
section, it is deemed denied. She states that section in particular is one reason the Bill 
cannot be passed as written as it will make things confusing and it is unprecedented. 

Ms. Toft then states that on page 6 Section G, Mr. Brown states there is no recourse once 
a protest is filed either right when or after an award is made, but there are provisions in 
the GARR (she adds that she agrees with Senator Brooks that changes need to be made 
to the GARR at the same time as the Bill because the GARR matches the current law). 
She states the current provisions contradict with the GARR. She further states that 
currently there is a remedy and if this is passed, then that remedy is in question as it 
will be conflicting with the proposed provisions. 

Ms. Toft states her biggest point is on page 8, Section 3, where the new revision allows 
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the Public Auditor to assess costs, including attorney's fees and it says attorney's fees 
incurred by the government against any party including the government. She states she 
thinks, "the intent of the provision is to assess reasonable attorney's fees against anyone 
including the government and she states she can't imagine the government paying 
some of the attorney fees as some of the parties that protest have giant resources and 
hire mega firms. They hire stateside and worldwide attorneys who charge thousands of 
dollars an hour which raises major problems with the government which is always 
stretched with cash." She also alludes to potential problems with sovereign immunity 
where the government can only be sued if it agrees to be sued and there may be some 
issues with that. 

Ms. Toft states her last point is with the changes to 5480(a) on page 16-19 which has 
been the source of most of the litigation in the Superior Court of Guam. She states the 
new [proposed] 5480(a) states that the Superior Court shall have jurisdiction ... and she 
states as she reads it, it allows the Superior Court to review all administrative decisions 
or determinations or an OPA decision. She then states that Section (e) on exhaustion of 
administrative remedies states that all options have to be exhausted states that no, one 
has to go to the Public Auditor and it is contradictory. She states she agrees there has to 
be an exhaustion of administrative remedies and the Superior Court cannot review until 
exhaustion of remedies unless if the Public Auditor is disqualified. 

Ms. Toft closes her testimony by stating, that she has a few general comments. First, 
there are some contradictions in the Bill that make it in its current form more confusing 
and contradictory than the current law. She further states it is broader which may cause 
the government more protests, more lawsuits, more litigation and frankly, more work. 
She states that without the accompanying revisions to the GAI{R it would be 
incomprehensible. 

Mr. Thomas/. Fisher (Personal Testimony) 
Attorney, Fisher and Associates Attorneys at Law 
Provided Oral Testimony and Visual Presentation, (Presentation Attached) 

Mr. Fisher states there is much that he supports in the Bill and that there are certain 
things he opposes in the Bill. He next comments on some of the Public Auditor's Points 
made earlier. He states he agrees that the process should stay open. He further states 
that this entire Bill and the ones to follow are going to go through a legislative washing 
machine. He further states that while he agrees that is sausage making, he feels we will 
have a better meal than we have now. He continues by stating that the entire 
procurement law is like an elaborate machine, when you tinker with one part, you may 
affect other parts as well. He further states he agrees the way to look at this is 
holistically. 

Mr. Fisher also states he agrees with the public auditor that the tolling provisions 
should be removed. He further states that he also agrees with Attorney Brown that 
injustices do happen and one cannot argue with that, but sometimes it is simply too late 
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and we do have to shut the door at one point or another. He alludes to the tax law and 
filing in federal court and times when it is too late. He further states that if you do not 
have the shutting of the door, it destabilizes the ability of the government to move 
forward. Mr. Fisher states there must be a point at which the agency is satisfied that it 
may move forward without having to worry about the whole process coming to a halt. 
Mr. Fisher states he agrees there needs to be equity, but there are overarching public 
interests, which are finality and the ability of the government to move forward. 

Mr. Fisher further states that if the agency fails to respond to a protest that it should be 
deemed denied. It being admitted in the Bill, according to Mr. Fisher is highly unusual. 
Mr. Fisher further states that the Office of the Public Auditor must be the one who 
determines whether or not the Office of the Public Auditor should be disqualified, not 
the Agency. He states this is because you don't want to encourage the Agency to Forum 
Shop. According to Mr. Fisher, that would have the unfortunate effect of weakening the 
office of the Public Auditor. He then states the intent of the Bill is to improve the 
procurement process and encourage prompt decisions in the process. He states that as 
the [Bill] is written, it misses the mark in some provisions. 

In §5425, (a) (b) and (g) of the Bill, Mr. Fisher states, he wants to talk about who may 
protest. He states 'aggrieved' to a lawyer means who has standing. He further states 
that as written (on page 2) in (a), the standard of protest must come from 'an aggrieved' 
individual and then in (a)(2), the standard changes to 'a reasonably aggrieved' 
individual. He states he does not know the reason for the change and states [we] should 
jettison reasonably. 

Mr. Fisher further states, under the Bill's prov1s10ns, there are two standards for a 
bidder to show they were aggrieved. The first, there are facts that raise a reasonable 
apprehension that something went wrong and second, the person would be in a 
competitive position to have been awarded the contract... Mr. Fisher next states that he 
agrees with Ms. Toft' s point, that there are points where no one knows if they are 
competitive, for example before opening in an IFB or before evaluation in an RFP. He 
states the problem with that is if they are not allowed to protest, they cannot fix 
problems pre-award. 111is is because, in his opinion, this provision prevents pre-award 
protests since bidders will not know if they are competitive or not, which would be the 
standard of whether or not they can protest. Mr. Fisher suggests an alternative to the 
provision as amended in the bill. He states, from the Court of Federal Claims, that there 
is an idea called 'substantial chance: wherein, a protestor can show that they are 
aggrieved if they can show but for a significant error in awarding the contract prior to 
award. He states this allows protests pre award. 

Mr. Fisher further states that he has an alternative to section two (2), which goes back to 
the idea of standing. He states we have to know if the protestor has standing to appeal, 
which should be determined before any other merits of the protest are decided. He 
states he has imported a decision in deference to agency decisions because agencies are 
the experts are doing what they are doing. He says his provision allows for the Public 
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Auditor to grant deference to the Agency in order to allow agency to make a 
determination of whether or not the protestor has standing to appeal. 

Mr. Fisher next states that in Section 3, there may be a drafting error where it says "the 
time limits specified for the resolution of disputes" he states it should instead say, "the 
time limits specified for the time to protest." He states this is surprisingly one of the 
important parts of the bill, which allows an estoppel on the government. Mr. Fisher asks 
that the committee reflect on the entirety of the Section and what it will do. 

Mr. Fisher further states he wants to talk about Section (b) - the Authority and 
Obligation to Resolve Protests. He states the language gives the latitude to the agency 
and protestor in order to take advantage of the dispute resolution. This means that they 
may engage or may go to OPA. He states the tolling provision is problematic because it 
is unclear when the tolling starts and when it ends. He further states the provisions as 
proposed are a dream statute for attorneys. He suggests that the parties do it by 
stipulation and that specific time provisions are tolled until such time as one of the 
parties informs everyone in writing they no longer consent to the tolling provision. 

Mr. Fisher states the next session is the automatic stay provision or the in the event a 
timely protest is filed. He states the automatic stay says that when a protest is filed, the 
agency cannot go forward on a solicitation and it cannot go forward on an award. In the 
Bill, it states that the territory cannot go forward on the solicitation, award or 
performance of the contract. He continues by stating the new provisions beyond the 14-
day time to file a protest, performances on contracts would have to halt, even if the 
work has already been performed or is in progress. He states that prior to the Bill, the 
automatic stay was at the agency level, and once resolved at that level, then the 
solicitation or award was continued. Instead, now the stay is in place at the award stage 
of the procurement as well. He further states the section as presented in the bill codifies 
the Public Auditor's current position of the automatic stay. He disagrees with that 
position because currently the law prescribes a stay during the protest, not during the 
appeal. He then presents a timeline of recent decision timeline of the Office of the Public 
Auditor (See Attached). He states the office of the Public Auditor is making very timely 
decisions and generally very prompt resolution of cases. Some of the other cases are 
prolonged due to litigants and not all delays can be attributed to the Office of the Public 
Auditor, according to Mr. Fisher. 

Further Mr. Fisher states that this stops the agency from getting things done until 
resolution in the Superior Court of Guam should there be any. This, to him, means 
inhibiting the agencies of the Government from getting things done and getting 
procurement done until resolution. 

Mr. Fisher states he believes most Guam Agencies are doing Procurement properly. He 
further states that he hasn't seen that many errors. What he has seen instead are a 
number of protests from losing bidders. He continues by stating that businesses invest 
thousands of dollars in preparing bids and finding that they lost, their disappointment 
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is acute. He further states that if you are an incumbent, then you continue to do the 
work so why not protest. He also states that some companies think, "why not protest?" 
so they can get a piece of the pie. He suggests like securing bid bonds and other 
bonding to protect the government, the Legislature should consider a bid bond. He 
states the point is to create disincentives for protests that just run up the fees. This will 
deter companies from pursuing protests with chances that are marginal at best. He 
further states that it may lead only to meritorious protests may be heard. 

Mr. Fisher also asked the Chair's permission to allow the Public Auditor to comment on 
the statements he made regarding the automatic stay. 

QUESTION, DISCUSSION AND_ANSWER 

Chairperson Muna-Barnes invites Senator Brooks to respond to the comments of Mr. 
Fisher. 

Senator Brooks states the numbers do not support the idea that there are frivolous 
appeals brought before the public auditor. She says since 2006, there have only been 88 
appeals or on average a little over one a month. She states she rendered decisions on 46 
of them, with an even split with the government -22, protestor /appellant - 18 and the 
rest where no one 'won'. She further states she hopes to debunk the notion that vendors 
are out there filing frivolous appeals. She also alludes to an example of Harbor Center 
Guam, which was ranked 5th or 6th when they filed a protest. She further states that the 
OPA did not know that until they reviewed the procurement record. She continues by 
stating that Agencies do not say the ranking when they announce the bidder, and they 
should. That, according to her would make things more transparent. She continues by 
stating that were it not for Harbor Center protesting, she would not have known that 
the RFP was the virtual privatization of the Commercial Port [of Guam]. OPA never 
rendered a decision and it went to Superior Court and got clogged up which she says is 
good because the Port exists as it does today as opposed to virtual privatization. 

Senator Brooks continues by stating, the idea that there is a lot of frivolous protests is 
an urban legend. She states the vendors take it very seriously because they want to do 
business with the government. Instead, she states what she has seen is that the 
government knocks out these vendors before they have an opportunity to do business 
with the government. She further states that it is very seldom that there are bids with 
six or seven bidders, instead there are usually two or three. That is the area where the 
Auditor states she sees the Agencies are not promoting competition. She states that 
Agencies should, where practicable, promote competition, which is good for the 
government. She then refers to solicitations and states that price should not be the 
determining factor; instead it should be a reasonable factor. She further states that on 
the issue of the protest bond, which she opposes because the statistics show that 
vendors are not frivolous and they want to do business with the Government. 

On the automatic stay, Senator Brooks, states that if the stay is not in place through the 
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appeals process, then it renders the office moot, as the Agency will become judge and 
jury. It is because in 2013, three agencies ignored the automatic stay (GIAA, GMHA and 
GDOE). She further states vendors very selectively decide when to protest because of 
the cost. She closes by stating that vendors do not cause the problem. She further states 
that the automatic stay is where they (panel) disagree and she says it will ultimately be 
a policy decision of how procurement is to proceed. 

Chairperson Muna-Barnes states that the Guam General Services Agency also 
submitted comments via Ms. Claudia Acfalle, the Chief Procurement Officer of the 
Government of Guam and that Mr. John Unpingco, Chairman of the Procurement 
Advisory Council also submitted testimony. 

Senator Tom Ada states the panel has raised some very cogent points. He states that he 
disagrees that the bill falls short because it does not make the corresponding changes to 
the GARR as it does to the Code. He further states that he has always understood that 
the Code is what sets the foundation and it's the GARR that has to get changed to be 
consistent with the Code. He does however agree that there should be more specificity 
as to who's undertaking changing the GARR should be. He closes by stating that by 
taking the Procurement Reform effort in bite-size pieces, which allows us a better 
chance to move forward with this initiative. 

Senator San Nicolas poses a question regarding §5425(g) to Attorney Fisher. He asks if 
Attorney Fishers states that on page 8, §5425(h)(3) would be a deterrent to that? He asks 
" ... wouldn't the Public Auditor be able to say that delaying the process may have made 
it frivolous and we're going to recover the costs you incurred to the government and to 
the people of Guam because [the vendor] made this take so long? 

Mr. Fisher responds, stating, it might operate as a disincentive, but the large question is 
under the stay provision because it allows a timely protest and raise and estoppel 
against the government and the litigation in front of the Public Auditor and while it 
might operate as a disincentive, there must be some sort of cut off even if there is no 
equity, there must, according to Mr. Fisher, be a cut off. He closes by stating the (h)(3) 
may give some pause, but the original point that it lengthens the ability to lodge and 
maintain a protest remains valid. 

Senator San Nicolas states he agrees with the point that the window to protest should 
be narrowed. He further states that subsections (g) and (h)(3) work hand in hand. He 
states he agrees with the OP A that the stay should remain through the process so the 
government can't be sued for a contract violation. He asks about the chart of Mr. 
Fisher's presentation showing the lengths of debates, he states that the numbers of days 
translate to dollars. 

Mr. Fisher states he agrees and it's important to make this whole process short but it 
has to be just and the government has to do its business. He states he agrees the OP A is 
operating efficiently and that as they make changes to the procurement law, it must be 
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done slowly and carefully because it's all so interwoven. 

Senator San Nicolas asks the OPA if the Government quantifies the cost of 
protests/ appeals? 

Senator Brooks states they started quantifying in 2012 and she has to break down the 
numbers. She also states that the numbers for 2013 are in process. 

Senator San Nicolas asks if all of the dollars that the people of Guam have lost because 
of the delays (refers to Attorney Fisher's Chart in presentation), are recoverable under 
the law (because of the absence of §5425(b)? 

Senator Brooks clarifies what it means by recovered and alludes to DFS and the six 
days listed is because DFS went to court, which took it out of her hands. She also 
alludes to GIAA and K Cleaning where there were many extensions due to availability 
of the parties. She says the goal is to resolve in 90 to 120 days. 

Senator San Nicolas asks, but in the event one of these were to be found frivolous? 

Senator Brooks states, no, none of these [were found to be frivolous]. 

Senator San Nicolas asks, but what if any protest were to be found frivolous, there is 
no way to recover those costs currently? 

Senator Brooks states sure. 

Senator San Nicolas asks if §5425(h)(3) would remedy that? 

Senator Brooks states this is new to her and she does not know. 

Ms. Toft states (h)(3) currently exists and the Public Auditor has the power to impose 
costs against a frivolous protester. 

Senator Brooks states there have not been any frivolous protests. She alludes to a PDS 
and GTA issue about caller ID on a model. PDS brought it up to GSA and GSA awarded 
to GTA after reversing its decision. The OPA upheld the decision. She further states she 
has yet to see a frivolous appeal and therefore has not made any awards. 

Ms. Toft states that the provision does exist already. 

Senator San Nicolas states it does exist, but from what he understands, it is to protect 
against a party frivolously appealing. But what if in the event the government were to 
frivolously be awarding or stretching or going around or expediting with respect to the 
procurement process? As it is proposed to be amended would allow the government to 
do the awarding. He alludes to autonomous agencies costing the government agencies 

11 



money and the opportunity to recover costs from the autonomous agencies. He states 
that is where the government may need to take another entity through the process. 

Ms. Toft states there are two answers to that question. First, the Public Auditor has 
already provided, out of 46 appeals, more than half decided in favor of the government. 
She states the government is not frivolously awarding. Second she states that in the 
other part there were problems found, but neither side won. Ms. Toft further states that 
(g), which the Senator has an issue with, as currently written already contains language 
about not proceeding further with the solicitation or award but there are exceptions. 
She further states this provision as proposed does not contain need based exceptions. 
She cites a situation where a school needs toilets. She asks if they would halt 
performance of contract and halt school? 

Senator San Nicolas states he sees her point and agrees. He states that what he has seen 
and worried about though is manufactured crises. He states the reality is the crisis 
should have been addressed at the onset and the government is being held hostage by 
the crises. He further states he does not want to hold up the process, but at the same 
time does not want put the government in $200M of debt. 

Ms. Toft states the current (g) does not contain the middle ground. 

Senator San Nicolas states that with the other sections, it does, because the Auditor 
could levy costs for drawing the process out. 

Ms. Toft states that if there are no need-based exceptions, then there is not going to be 
recovery. She cites if the government moves against a plumbing company for stopping 
school for $10M, the government probably wont be paid and it will probably end up 
costing the government money. She states there must be need-based exceptions. 

Senator San Nicolas states he agrees. But on the other side, what has been happening 
according to Senator San Nicolas is the toilets are not fixed until the day before school 
and the cost is $2M and the government is stuck with that Bill. 

Senator Duenas states he enjoyed the presentation and that it was very exciting. He 
asks whether or not comprehensive legislation reform would require the Committee of 
the Whole Process when the Bill is discussed. 

Senator Brooks states she agrees because ideally the Procurement Advisory Council 
would want to have input. She further states there will be differences of opinion and the 
discussion would be very helpful. She hopes there will be another opportunity to 
comment so that all the connected pieces all work in unison. 

Senator Duenas states he just wanted that on record so that when the time comes those 
members that missed may have the opportunity to ask questions as well. 
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Chairperson Muna-Barnes asks about the RFP process and when the Agency submits 
the specifications for an RFP and an IFB, and a vendor is awarded the contract and after 
award cannot meet the specifications, can provisions be put in place so the next ranked 
qualified bidder may be awarded the contract? 

Senator Brooks states she has an appeal ongoing for that very issue. She further states 
that the awarded vendor defaulted and another vendor was awarded. She states she 
cannot state anymore because she will be hearing the appeal but the problem she saw 
was that there was no public notice. She states transparency would open a lot of things 
and for whatever reason the agencies do not release rankings. She states there are 
supposed to be some mechanisms to do that. 

Mr. Brown states they have to distinguish, there is a protest decision and one is a post 
award contract dispute decision. He further states that if there is a doable change, then 
it is a contract dispute. He states the government should enforce that and go after 
damages for entering the contract and not being able to complete. He states there is a 
GARR that says you can give to next highest bidders, but that assumes no changes. 
When there are changes to specifications after the award, a new solicitation is required. 
He states that pre solicitation or without changes, there is a GARR that allows for the 
next bidder. 

Chairperson Muna-Barnes asks if the government entity can make the change after the 
fact? 

Mr. Brown states no, not if it's a material change in the scope of the specifications. 

Senator Yamashita states she is so energized by the intellectual energy. 

Chairperson Muna-Barnes asks for further questions or testimonies and there being 
none calls for an end to discussion on Bill No. 224-32 (COR). 

III. FINDINGS AND RECOMMENDATIONS 
The author made the following changes to the proposed legislation: 

• The short title was amended to include only the Articles 9 and 12 to be amended 
instead of all sections and subsections being listed. 

• Findings and Intent Lines 9: pg 2 thru line 23: pg 3. Several paragraphs were 
added to the findings and intent of the Bill to add further context to certain 
changes in the Bill. 

• Section 2 Page 4 Lines 25-26 and 28. Language was added to clarify who has 
standing to bring protests in connection with the method of source selection, 
solicitation or award of a contract, may protest to the Chief Procurement Officer, 
the Director of Public Works or the head of a purchasing agency. 

• Section 2 Page 5, Lines 8-9. At the recommendation of the Office of the Attorney 
General, language was added to assure that the changes made to the provision 
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• 

• 

• 
• 

• 

• 

• 

• 

and their application are enacted 'notwithstanding any other provision of law.' 
Section 2, Page 5, Lines 6, 8, and 11. The language: 'absent just cause or 
compelling prejudice,' 'and obligation,' and 'are encouraged and,' were deleted 
after various testimonies from the Public Auditor Brooks, Attorney Jessica Toft, 
the Attorney General's Office, and Procurement Advisory Council Chairman 
Unpingco stated various concerns regarding the language. The language was to 
avoid potential ambiguity in the Bill's application. 
Section 2 Page 5 Line 15. The language: 'It is in the best interest of the 
government of Guam to resolve and settle such protests expeditiously and 
informally without administrative if judicial review so long as its minimum 
needs may be satisfied and effective competition fostered,' was deleted. 
Section 2, Page 5 Line 17, the following language: 'Regulations shall establish and 
objective means by [which] any,' was added. Section 2, Page 5 Line 18, the 
following language: 'may include use of settlement conference, expedited 
Alternative Dispute Resolution (ADR) and debriefing methods. Any,' was 
deleted. 
Section 2, Page 5Line19, the following language: 'identified and,' was added . 
Section 2, Page 6Line1-3, the following language was deleted, 'grounds for,' and 
the following was added 'Government's understanding of [the protest] that has 
been filed, [and the factual and legal reasons for the action taken decision made] 
to accept or reject, in whole or in part,' was added. 
Section 2, Page 6 Lines 4-7, a new section was added to assure that decisions to 
reject or accept protests in writing clearly outline the reasons for rejecting the 
protest is that the protest is either untimely or that the protestor was not found to 
be aggrieved and the reasons why the substantive arguments of the protest, if 
any, are rejected among the other requirements outlined in the section for written 
protest decisions. 
Section 2, Page 6, Line 10, the following language was deleted: ';and state if the 
reason for denying the protest is that the protest is untimely or that the protestor 
was not found to be aggrieved and the reasons why the substantive arguments of 
the protests, if any, must be rejected.' 
Section 2, Page 6 line 26 thru Page 7 line 4, the word 'appeal' was deleted and 
language was added to provide that should the government fail to render a 
decision on a protest under the law's prescribed timelines, the protest will be 
deemed rejected. The Language added further requires the government to 
establish there was good and sufficient reason to reject the protest based on 
evidence that was known to it or should have been known to it at the time the 
protest was rejected,' on any appeal related to the protest deemed rejected by 
lack of decision in a prescribed tirneLine. 
Section 2, Page 7, Line 11 thru 19, language deleted to remain consistent with the 
change made above where a protest is deemed rejected should the agency fail to 
respond within the time allotted in the Law. Further language was added to 
solidify that the public auditor has the discretion to determine whether or not 
she is disqualified from hearing the appeal. Further, language was also added to 
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clarify that when the Public Auditor disqualifies himself, the presiding judge of 
the Superior Court of Guam shall appoint a hearing officer to proceed with the 
administrative hearing at the OPA level under OPA rules. 

• Section 2, Page 8, Lines 13 thru 17, Language was added to establish the 
procedures for emergency procurement when there is no declaration of 
emergency procurement by the governor. 

• Section 2, Page 8, Lines 18 thru 26, Language was added to allow for an 
expedited hearing of the Public Auditor or the court to confirm any 
determination or declaration of emergency allowed in the previous section. 

• Section 2, Page 9, Line 1 thru 7, Language was added to establish the two days 
allowed in the previous section, regarding emergency procurements and the 
allowable timeframes to protest, are tolled consistently with weekends 
government holidays in the Guam Code. Language from the Bill *As Introduced 
that established the expedited hearing for protesting emergency procurements 
was also deleted from this section. 

• Section 3, Page 11 Line 14, the word 'petition' was replaced with the word, 
'finding' to eliminate ambiguity in what is required of the section. 

• Section 4, Page 15, Lines 8-10, language was added to clarify the authority of the 
Chief Procurement Officer, the Director of the DPW, the head of a purchasing 
agency or designee of one of these officers is authorized to settle a controversy 
arising from a contract dispute provided that the funds are available to facilitate 
a timely resolution. Language from the original bill requiring concurrence of the 
Attorney General was also removed from this Section. 

• Section 4, Page 16, Lines 18-22, language was added to bar a contractor from 
taking any action to request a final decision after two years from the date the 
contract controversy arose. 

• Section 5, Page 17, Line 1, language was deleted to establish explicitly where the 
provisions of §5450 apply. 

• Section 7, Page 18 Line 24 - 26, the section, specifically the lines noted were 
amended to clarify the Court has jurisdiction to review any administrative 
decisions arising under §5425 and §5707 of Chapter 5, the Procurement Code. 

• Section 7, Page 20, Line 6, language was deleted to eliminate potential ambiguity. 
• Section 8, Page 21, Lines 14 and 15, Language was deleted to make the provisions 

consistent with earlier changes that allow for the Public Auditor to determine if 
he should be disqualified. 

• Section 10, Page 22, Line 22 language was deleted to avoid potential ambiguity. 

The Committee on General Government Operations and Cultural Affairs to which was 
referred "Bill No. 224-32 (COR) - T.C. Ada / R.J. Respicio - An act to amend Article 9 
and Article 12 of Chapter 5, Title 5, the Guam Code Annotated relative to clarifying 
legal and contractual remedies in Guam Procurement Law" hereby submits these 
findings to I Mina' Trentai Dos na Liheslaturan Guahan and reports out Substitute Bill No. 
224-32 (COR) with a recommendation TO ~g_f OlA'f ONL:-:-{ 
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I 1'Vf/NA. 'TRENTAI DOS NA LillESLATURAN GU,4/IAN 
2013 (FIRST) Regular Session 

Introduced by: ·r c· ·' 1· 'J-c. .. -~ .... ,ca 
R.J. Rcspici<>44•/ 

AN ACT TO A:\-IEND §5425, §5426, §5427, §5450, §5452, 
§5480, §5481 AND §§5485 (a) and (b) OF ARTICLE 9, ANO 
§5703, §5705, §5706(b), §5707(a), §5708 OF ARTICLE 12, 
CHAPTER 5. TITLE 5 OF THE GUAM CODE 
ANNOTATED RELATIVE TO CLARIFYING LEGAL AND 
CONTRACTUAL REMEDIES IN GUAM PROCUREMENT 
LA\V. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section I. Findings and Intent. 

I lihcs/a111ra11 Ciudhan finds that the procurement system is 

intentionally created to .. outsource .. the real time policing of the 

procurement process to the private sector by way of protests. and that 

the only way procurement will remain effective is if the review process 

is as expedited as the original procurement process. 

I Lihcsla1unm Gualum finds that there is a need for the prompt 

issuance or decisions on protests related to solicitations or awards as 

mandaled by 5 GCA ~5425(cl of the procurement law, and further 

ilnds that the lack of a timely decision or other resolution of such 

protests 1s a sig.ni licant factor in prolonged procun:mcnt disputes, 



oftentimes lasting: for months. 

2 1 Uhcslaturan Ci11ulwn finds that a comprehensive review of the 

3 administrative and judicial remedial scheme of the procurement law, 

-! set out in Articles 9 and 12 of the Procurement Act (5 GCA Division L 

5 Chapter 5) is appropriate and necessary to improvc the efficiency and 

6 efficacy of the administrative and judicial remedial scheme. l 

7 Lihesla!uran Guahan further finds that the general structure of the 

X remedial scheme is sound bm in need of critical changes to achieve 

'! this goal. 

10 I Li!u:slaturun Gualwn intends to enroll the good faith 

i I participaiion of private sector participants in the procurement process 

12 to assure: the d!!cacy and imegrity of the procurement ,;ystern. and to 

1.i establish an effective and expeditious resolution of the disputes that 

14 participation invites. 

15 

l (1 Section 2. §5425 of 5GCA Chapter 5 Artide 9 Legal and 
I 7 Contractual Remedies is amended as follows: 
lX 

l '1 §5425 . .\utharity ta Resahe Resolution of Protested Solicitations 
20 and A wards. 
21 

25 

(a) Right to Protest. Any actual or prospective bidder. offeror. 

or contractor who mav be aggrieved in connection with the method , ~~ 

of source select ion, solicitation or award of a contract, may protest to 

the Chief Procurement Officer. the Director of Public Works or the 

head of a purchasrng agency. The prote:a :;hall he :;ubmitted--in 

wfi-ting·wi-tltittftm~++4}-Jay,; after 'iuch aggrieved peP;on knmv; 

ili--shffiHd know--<Jf the fact1< gi; ing ri,;e thereto. A protest made to the 

1iff!cc which issued a ,;olicitation shall be deemed properly mad«. 



( l) The protest shall be submitted in writiug wirhin fourteen 

( 14) days after such aggrieved person knows or should know of the 

facts giving rise to the belief such person may be aggrieved. 

(2) A person may reasonably be aggrieved if: 

(i) then: are facts sulfo:icnt to raise a reasonable 

6 apprehension that the method of source selection. the 

7 

9 

10 

l l 

12 

l ' ·' 

solicitation, or the award of a contract may be contrary to law or 

regulation; and 

(ii) there is a reasonable likelihood, based on infonnation 

available at the time of protest, that such person would have 

been in a competitive position to be awarded the contract. 

(3) Thi: tune limits specified for the resolution of disputes 

arising under this Section, including any administrative and judicial 

14 review provided in this Article 9, arc not intended to be 

I 5 jurisdictional, but shall be treated as a bar absent just cause or 

l 6 compelling prejudice. 

17 

Ix (b) Authonty and Obligation to Resolve Protests. The Chief 

I <J Procurement Officer. the Director of Public Works. the head of a 

20 pun:hasing agency. or a cb;igncc or one of these officers arc 

2 i encouraged and shall have the authority. prior to the commencement 

11 of an appeal to the Public Auditor or an action in court concerning 

2.1 the controversy. to settle and resolve a protest of an aggrieved bidder. 

24 offoror. or contractor. actual or prospective, concerning the 

25 solicitation or award of a contract It is m the best interest of the 

26 Government of Guam 10 resolve and settle such prott:sts 



expeditiously and informally without administrative or judicial 

2 n:view so long as its mirnrnum needs may be satisfied and effective 

3 <.:ompetition fostered. This authoritv shall be exercised in accordance 

.+ with regulations promulgated by the Policy Officc7, which may 

5 include use of settlement conference. expedited Alternative Dispute 

Resolution (ADR) and debriefing methods. Any time limit 

7 established by this Article for the taking of any action, administrative 

x or judicial, shall be tolled during any period in which the parties arc 

9 in good faith engaged to resolve and settle any dispute arising under 

Io this Article. 

11 (c) Decision. lfthe protest is not resolved by mumal agreement. 

I 2 the Chief Procurement Otliccr. the Director of Public Works. the 

i3 head of a purchasing agency. or a designee of one of 1bese officers 

i4 shall promptly issue a decision in writing accepting or rejecting the 

15 protest, in whole or part. The decision shall: 

i 6 (I) state the grounds for the protest and the factual and legal 

17 reasons for the uction taken decis10n made: and 

Is (2) infonn the fffi)teslant protcslor that the decision of the 

19 ofliccr to whom the protest was made is final. and of th the 

20 protcstor's right to administrative and judicial review: and 

21 (3) state if the reason for denymg the protest is that the protest 

n is untimely or that the protestor was not found to be aggrieved and 

2.\ the reasons why the substantive argum.:nts of the protest. if any . 

.'4 must he rejected. 

25 



6 

7 

id) Nc)tice of Decision. A copy of the decision under Subsection 

( c) of this Section sh al I be mailed or otherwise furnished immediately 

to the prott':;!llm protcstor and any other party intervening. 

(c) Failure to Render Timely Decision. If the protcstor docs not 

rcccin: a decision of the protest as required under Subsection (c) of 

!his Section within twenty-one (21) days from the date of the protest, 

the protcstor may make a written request to the office wh.:rein the 

9 protest was made to render such a decision on the protest. If no 

1 o decision as required under Subsection (c) oC this Section is made and 

11 served upon the protcstor within seven (7) days alier receipt of such 

12 written request, or within such longer period as may be expressly and 

13 m writing agreed upon by the parties, then the protest shall be 

i.+ deemed admitted. 

15 

!11 te-}(l) Appeal. A decision under Subsection (c) of this Section 

; 7 including a decision there under regarding cntitlernclll to costs as 

Ix provided by Subsc:ction (h) of this Section. may be appealed by the 

19 pnH.::;tanl prntcstor, to the Public Auditor within fit1een ( 15) days 

20 aJkr receipt by the J*fHes+affi protcstor of the notice of' decision, on 

21 the protest, and a decision deemed admitted under Subsection (e) of 

'' this S.:clion may be appealed by the office to which the protest was 

2.l made. lo the Public Auditor, within fifteen (15) days alter the date the 

24 protest is deemed admiltcd >\ithin-Hlieen ( 15} day; alter recei~ 

2' £het>rHtesttlf-<ctf-+lw notice ofdeci:;ion as provided in Subsection fe.}(i) 

2« of this Sect1oti. If for any reason the Public Auditor is determined to 

27 be disqualified to hear such an appeal, a decision under Subsection 



(e) of' this Section may be appealed directly to the Superior Coun in 

accordance with Subsection (a) of§ 541\0 of this Chapter. 

4 (I) Finality. A decio;ion of the Public :\uditor ffi·-final <mh:n; a 

5 per,;on adver:;ely affected by the deci:;ion cornmen<c'e'i .. a+i-ac+ie-n-i+Hlre 

(1 ~i&f.. Court in accord1mce v;ith Sub:ieefiHn (a) of ~51i\O of thi.; 

7 G:.J'litpl-eF: 

x 

9 (g) Jn the event of a timely protest under Subsection (a) of this 

lo Section or under Subseefiett- ta) of ~ 5 H\O of thi.; ~\ the 

I I Territory shall not proceed further with the solicitation, or with the 

12 award, or performance of the contract prior to the time allowed 10 

l.l appeal from, or the final resolution ot: such protest.. and any such 

14 forthcr action is void, unless: 

15 (I) The Chief Procurement Officer or the Director of Public 

Jf, Works, after con:;ultation IVith ~written concurrence of the head 

17 of the using or purchasing agency and the Attorney General or 

Ix designated Deputy Attorney General. then makes a written 

!9 determination that the award of the contract without delay is 

.'II ncccssarv to protect substantial intercs1s of the Tc-rritory. or the 

2 ! Governor then issues a Declaration of Emergency Procurement as 

'' authorized by § 5215 of this Chapter; and 

23 

2.+ (2) Ahscnt a declaration of emergency procurement by the 

2s (ion:rnor. the prole,;uml prot.:slor has been given at least two 12) 

2h days nolicc of such determimnion (exclu:;ive of feffitoffitl....ltt+lidnys 



x 

9 

10 

as provided in I GCA § I 004); and 

(3) If the protest is pending before the Public Auditor or the 

Court, the Public Auditor or Court has confirmed the validity of 

such determination and declaration, or if no such prote,;t is pending, 

no protest to the Public Auditor or the Courl of such determination 

or declaration is filed prior to expiration or the two (2) day period 

specified in l!cm (2) of Subsection (g) of this Section; but if such a 

protest is filed, an expedited hearing shall be noticed to all 

interested parti<:s and held to determine whether to confirm any 

11 such dctc:rrnination of necessity and substantial interest or 

12 declaration of emergency procurement, 

13 

1·1 (h) Entitlt:rm:nt lo Costs. ln addition to any other relief or 

l:i remedy granrcd under Subsection (c) or (e} of this Section or under 

16 Subsection (a) of~ 5480 of thi,; Chapter, including the remedies 

17 provided by Part B of Article 9 or this Chapter, when a protc:a IS 

is sustained, the prote:;t:mt protcstor shall he entitled to the reasonable 

l'! costs incurred in connect1on with the solicitation and protest. 

20 including bid preparation costs. cxclndmg attorney's fr:cs, if: 

21 

( l) the prote;tatH prokstor should have been awarded the 

contract under the solicitation but was not: or 

2' (2) there 1s a reasonable likclilmod that the prote:<tant protcstor 

21, may have been awarded th.: contract but for rhc: breach of any 

27 ethical obligation imposed by Pnrt B of Article 11 of this Chapter or 

7 



the willfUI or rcckh:ss violation of any applicable procurement law 

] or regulation . 

.+ (3) The Public Auditor shall have !he power lo assess 

s reasonable costs including reasonable attorney fees incurred by the 

10 

l I 

12 

government, including its autonomous agencies and public 

corporations, or any protcstor or interested party against a 

protestant upon its finding that the any party, mcluding the 

government, making a the protest, motion or taking any pt'5ttitm 

bringinl! anv action ww; mack3 fraudulcntlv, frivolouslv or ;;eJ.eW 
~' ~' "' ./ .J , ., 

with predominant intent to delay or disrupt the procurement 

process. 

I-+ (i) Finality. A decision of the Public Auditor is final unless a 

Is person adversely affected by the decision commences an appeal tn 

lh the Superior Court as provided by §5707(a) of this Chapter and m 

I 7 accordance with the waiver of sovereign immunity conferred by 

I K Subsection (a) of §5480 of this Chaplt:r. 

I '! 

20 Section 3. §5426 Authority to Debar or Suspend of 5GCA Chapter 

21 5 Article 9 is amended as follows: 

27 

§ 5426. Authority to Debar or Suspend. 

(a) Authority. Aller n:asonable notice to the person involved and 

reasonable oppol1unity for that person to he heard. lhc Chief 

Procurement Officer. the Director of Public Works or the head of a 

purchasing agency. alter consultation with the using agency and the 



Attorney General. shall have authority w debar a person for cause, or 

2 to suspend a person for probable cause. from consideration 1;,r award 

·' of contracts. The debarment shall not be for a period of more than 

4 two (2) vears. The :;ame officer, after con::ul!atioo with the u.:itu 
J • ~ 

5 agency-afltl..the Attorney General,slmH-.fi1w<HtUtHHHty to su::pend a 

6 peF'.mn from· coo:;ideration for mvard of comract·; if there ic: probahle 

7 cause for debarme1i+--The suspension shall not he for a period 

s exceeding three (3) months. The authority to debar or suspend shal I 

'> he exercised in accordance with regulations promulgated by the 

1 o Policy Office. 

11 

12 (b) Causes for Debarment or Suspension. The causes for 

13 debarment or suspension include the following: 

14 

l:i ( J) conviction for commission of a criminal offense as an 

I 6 incident to obtaining or attempting to obtain a privntc contract or 

17 subcontract, or in the performance of such contract or subcontract; 

IX 

19 

:; l 

(2) conviction under territorial or federal statutes of 

cmbcalcmcnt, theft l'orgcrv, bribcrv, falsification or ckstruction of 
~· ~ ~ 

records, rcceivmg stolen property, or any other offrnse indicating a 

lack of business integrity or business honesty which currently, 

seriously and din:ctly affects responsibility as a territorial 

24 contractor: 

26 O) conviction under federal antitrust statute,; ari,;ing out of the 

.' 7 submission of bids or proposal,;; 

9 



2 (4) violation of contract provisions. as set forth below. of a 

~ character which is regarded by the Chief Procurement OJ11ecr. the 

4 Director of Public Works or the head of a purchasing agency to be 

5 so serious as to justify debarment action: 

6 

7 

') 

I 0 

l 1 

12 

13 

1-+ 

l :; 

17 

lK 

J l) 

20 

21 

tA-)i. deliberate failure without good cause to perform in 

accordance with the specifications or within the time limit 

provided in the contract; or 

tB-lii. a recent record of failure to perform or of 

unsatisfactory performance in accordance with the terms of one 

or more procurement contracts, provided, that failure to perform 

or unsatisfactory performance caused by acts beyond the control 

oi' the contractor shall not be considered to be a basis for 

debarment: or 

111. upon a petition of the Department of Laboe failure to 

Pav employees cnn<wcd on the contract in violation of Wane 
J b ~ . - b 

Dc:tcrmination law or contract conditions. 

(5) any other cause the Chief Procurement Officer. the 

.,~ Director of Public Works or the head of a purchasing agcncy 

,>.+ dctcn111ncs to be so serious and compelling as to affect 

26 

27 

n:spnnsibility as a tefl"itorial contractor, including debarment bv 

another governmental entity for any cause listed in regulations of 

the Policy Oi'llcc: 

10 



(6) for violation of the ethical standards set fortb m Article l 1 

of this Chapter. 

5 (7) Ji ling a frivolous or fraudulent petition, protest or appeal 

6 under * 5425(e), § 5426fl){e) or of§ 5427(e) of this Chapter. 

7 

X (c) Decision, The Chief Procurement Officer, the Director of 

9 Public Works or the head of a purchasing agency shall issue a written 

lo decision to debar or suspend or to rcjcctany petition to do so brought 

11 under Subsection (t) of this Section, The decision shall: 

12 

( l) state the reasons for the action taken decision made; and 

14 

15 (2) inform the debarred or suspended person involved, or any 

16 person whose petition is rejected, of its rights to judicial or 

: 7 administrative review as provided in this Chapter, 

18 

19 

20 

21 

24 

25 

26 

(d) Notice of Decision, A copy of the decision under Subsection 

(cl of this Section shall be mailed or otherwise furnished immediately 

lo the debarred or suspended person and any other party intervening 

or petitioning, and the head of all governmental bodies or purchasing 

agencies. 

(c) Finality of Decision, A decision under Subsections (c) or (t) 

of this Section shall be final and conclusive, unless fraudulent or an 

appeal is taken 10 the Public Auditor in accordance with § 5706 of 

11 



this Chapter. Such a decision shall be automatically stayed during 

2 the pendency of any appeal, but any such appeal docs not preclude 

3 nor require a dcte1mination of non-responsibility in any solicitation 

-l in which the person charged may participate. The officer issuing 

5 such decision shall immediately notify all persons, governmental 

6 bodies and purchasing agencies of the fact and effect of such appeal. 

7 

s (t) Any member of the public. including bidder, offeror or 

<J contractor as well as any elected official or employee of the 

1 o government, may petition the Chief Procurement Officer. the 

11 Din:ctor of Public Works or the head of a purchasing agency to take 

12 action to debar or suspend pursuant to Subsection (al of this Section. 

13 Immediately upon the receipt of such a petition, the person petttioned 

t-l shall cause AR an investigation sf.each petition :;hall to be conducted 

IS and hold a hearing as authorized in Subsection (aJ promptly and a 

16 writ ten report :;hould he made of findings of fact and action taken 

17 and issue a decision as required in Subsection (c). If the petitioned 

IX offict:r docs not issue the written decision required under Subsection 

!9 (c) of this Section within ,;ixty (60) days after written request by the 

20 petitioner for a final decision, then the petitioner may proceed with 

21 an appeal to the Public Auditor as if a the petition had been re1ected. 

2> Section 4. §5427 of 5GCA Chapter 5 A1·tiele 9 Legal and 

2..i Contractual Remedies is amended as follows: 

2:i § 5427. Anthority to Resolve Contract and Breach of Contract 

21' Controversies. 

12 



(a) Applicability. This Section applies to controversies between 

2 the Territory and a contractor and which arise under, or by virtue o( 

:; a procurement contract bet ween them, as evidenced by the written 

.+ demand of either party to the other for redress of a particularized 

' claim or comrovcrsy. This includes without limitation comrovcrsics 

6 based upon breach of contract, mistake, misrepresentation, or other 

7 cause Ii.Jr contract damages, modification or rescission. 

9 (b) Amhority. The Chief Procurement Officer, the Director of 

1 0 Public Works, the head of a ourchasing agcncv, or a desig.nee of one 
I c~- "- ,, -

Ii of these oflieers is authorized, prior to commencement of an action 1n 

12 a cout1 concerning the controversy, to settle and resolve a 

13 controversv described in Subsection (a) of this Section. including: 

14 with the concurrence of the Attorney Ucneral, liquidating the amount 

I.'> of any claim. This authority shall be exercised in accordance with 

16 regulations promulgated by the Policy Office. 

17 

18 (cl Decision. If such a controversy is not resolved by mutual 

19 agreement, the Chief Procurement Officer, the Director of Public 

20 Works. the head of a purchasing agency, or the dcsigncc of one of 

21 these officers shall promptly issnc a decision in writing. The decision 

)") :'\hall: 

24 (I) state the reasons for the fil'ttHH-l<tkett decision made: and 

2(• (2) state the liquidated amount of damages. if any, determined 

.'.7 to bi: payable to the: contractor, with the concurrence of the 

13 



Attorney (ieneral, regardless whether the contractor accepts said 

sum in mutual scltlcmcnt of the controversy; and 

-+ P--1(3) inform the contractor of its rights to Judicial or 

s administrative review as provided in this Chapter. 

6 

7 ( d l Notice of Decision. A copy of the decision under Subsection 

s (c) of this Section shall be mailed or otherwise furnished immediately 

9 to the contractor. 

10 

I l 

12 

1' ·' 

14 

(c) Finality of Decision. The decision reached pursuant to 

Subsection (c) of this Section shall be final and conclusive:, unless 

fraudulent, or the contractor appeals administratively to the Public 

Auditor in accordance with ~ 5706 of this Chapter. 

(I) Failure to Render Timely Decision. If the Chief 

17 Procurement Officer. the Director of Public Works. the head of a 

18 purchasing agency, or the des1gnce of one of these officers docs not 

19 issue the written decision required under Subsection (c) of this 

20 Section within sixtv ( 60) days after written request for a final 

21 d.:cision. or within such longer period as m ay be agreed upon by the 

" panies, then the contractor may proceed as if an adversc decision had 

21 been received. 

2:; Section 5. §5450 of 5GCA Chapter 5 Article 9 Legal and 

21> Contractual Remedies is amended as follows: 

27 

14 



§ 5450. Applicability of this Part. 

2 The provisions or this Part only apply where it is determined 

:; administratively. or upon administrative or judicial review of a 

.+ protest under the provisions of§ 5425. that a solicitation or award of 

5 a contract is in violation of law, and are in addition to any other 

6 remedy or relief allowed by law or equity. 

7 

x Section 6. §5452 of 5GCA Chapter 5 Article 9 Legal and 

9 Contractnal Remedies is amended as follows; 

10 

11 § 5452. Remedies After an Award. 

12 fat If after an award it is determined that a solicitation or award of a 

1.' contract is in violation of law. then: 

1-l 

15 f+)( a) i r the person awarded the contract has not acted 

11' fraudulently or in bad faith: 

l7 

1 x {-A"!( I) the contract may he ratified and affirmed. provided it is 

l'i determined that doing so is in the best interests of the Territory: or 

20 

21 AA(2J the: contract may be terminated and the person awarded 

'' the contract shall he compensated for the actual exp..:nses 

24 

reasonably incurred under the contract. plus a reasonable profit, 

prior to the termination. 

21) f+)(b) if the person awarded the contract has acted fraudulently 

27 '"Ill bad l~1ith: 



fA)( ! ) the contract may he declared null and void: or 

-! \-Bi(2) the contract may be ratified and affirmed if such action 

5 is in the b.:st interests of the Territory, without prejudice to the 

6 Territory's rights to such damages as may be appropriate. 

~ ( c) In either case, the determination to ratify or affirm the 

9 contract shall be made without regard to the position of the person 

1 O awarded the contract& and shall conclusively admit violation of law. 

11 

12 fbl This Sec!IBJ1 shall be read a:; beiRg; in addition to and not in 

13 conflict -wif#,BF-repealing 1 GCA § ·1l37 (Prohibitions -0n-4lle 

14 Activities of GovernmetH Employees). 

17 

1 ;-.; 

19 

20 

21 

24 

Section 7. ~5480 of 5GCA Chapter 5 Article 9 Legal and Contractual 

Remedies is amended as follows: 

§ 5480. Waiver of Sovereign Immunity by Grant of .Jurisdiction 

in ContH'Ction with Contraets Controversies Arising Under Part A 

of this Article. 

(a) Soltcitation and Award of Contracts. The Superior Court of 

(iuam shall have jurisdiction over on action between the Territory 

end a bidder, offeror. or contractor. either-actual or prospective.-to 

determme whether a :1o!IC11ation or award of a contract i:; in 

accordance- '<vith the - ·;tatute:;, ·regulatioru;., ..... -at1tl-..... tfle. ... fe!·m:; and 

~the :;olicitation to review any administrative decision of 

tfle..-PtffiJ.ic...-At!<l!w or determination ansing under §5425 of this 

16 



.l 

5 

7 

x 

Chapter, whether brought pursuant to §5707 of this Chapter after 

appeal to the Public Auditor or brought in the absence of the 

qualification of the Public Auditor lo hear an appeal under §5425{1) 

of this Chapter. The Snperior Court shall have such jurisdiction in 

actions at law or in equity. and whether the actions are for monetary 

damages or for injunctive. declaratory. or other equitable relief, and 

whether the matter is procedural or substantive in nature. 

9 (b) Debarment or Suspension. The Superior Court shall have 

Io 1· urisdiction-ever an acrion het·Necn the Territof\· nnd to review anv . , , 

! I decision of the Public Auditor brought pursuant to § 5705 of this 

! 2 Chapter a- per:;on who i:; :;ubject to a .;u:;pe1rnion or debarment 

13 proceeding, to detennine v;hether concerning the debarment or 

14 suspension or rejection of a petition to debar or suspend, t5 m 

IS accordance with tfie,·Afatllte5 §5426 and §5705 of this Chapter and 

I 6 relevant statutes and regulations. The Superior Courl shall have such 

17 jurisdiction. in actions at !av: or in equity. and whcth..:r the actions are 

Ix for injunctive, declaratory. or other equitable relief. 

I 'J 

20 

27 

(Ll In addition to other relief and re1ntl<lie:<. the Superior Cotlft 

;hall have juri:;dictiBtl-ffit!:ffil*ffijunctiw rdieHn any action brought 

ander Sub::ections·fat, or (b) ·OF (c) t+f' this Section. Actions Under 

Contract or for Breach of Contract. The Superior Court ,;hall have 

jurisdiction over an action between lhe Territory and a contractor. 

brought after review of the Public Auditor in accordance with 0 5706 

l'f this Chaph:r, for any cause of action which arises under. or by 

virtue of, the contracl. whether the action is al law or equity, whether 



the action is on contract or for breach of contract, and whether the 

2 action is for monetary damages or injunctive, declaratory or other 

,1 equitable relief. 

4 

5 ( d) Limited Finality fix Administrative De1crminations. ln any 

6 judicial action under this Section, factual or legal determinations by 

7 employees. agents or other persons appointed by the Territory shall 

x have no finality and shall not be conclusive. notwithstanding any 

9 contract provision. or regulation, except to the extent provided in ~* 

10 5245, 5705 tmd 5706 and in .Article 12 of this Chapter. In the even! 

I I any judicial action anses under Subsection (a) of this Section by 

12 reason or the disqualification of the Public Auditor. the Superior 

11 Court shall have such jurisdiction and authority of the Public Auditor 

1-1 as is specified in§§ 5703 and 5704 of this Chapter. 

15 

11, (c) For purpo.;es of thi~; ~'lion a .. pFO.lfleetive'' bidder, 

17 contractor or offer~··enc who •.vill actually ,;ubmit a bid, contract 

1 x tw·-flthefW1"e·eft:eto-.Jiis ::ervice:; i L in the actions· pcrmittcd~.ay...+hi-5 

19 Section, :;uch pernon would !Jrevail. Exhaustion of Administrative 

20 Remedies. No action shall be brought under any provision of this 

., I Section unti I all administrative remedies provided in this Chapter 

.,., under Part A of Article q and Article 12 have been exhausted. 

24 ( f) All action!: permitted by thi'; Article ::ha!+. be conducted-its 

25 provided in the Gmernrnent Claim.; Act. Forni of Action Under 9 

26 5480(a). All actions and appeals pcrmittt:d by Subsection (a) of this 

27 Seel ion shall be treated as special proceedings for expeditious review 

18 



of theadministrative decision below, and may be brought by way of 

2 ortreatedas a \vrit of review howevercaptioned, 

J 

4 (g) Expedited Review of Appeals Under § 5480(a). Erceptas to 

5 cases the c:ourt considers (Jf greater importance, proceedings before 

6 the Superior Court, as authorize<Iby Subsection (a) of this Section, 

7 and appeals therefrom, take preeedenceover all cases and shall be 

x assigned for hearing and triaI or for argurnent at the earliest 

9 practicable date af!d expedited in every way. The times for 

1 o responsive pleadings andfor hearingsif! these proceedings shall be 

I I set by the judge of the Court with the object of securing a decision as 

12 to.tl1ese matters.at the earliest possible time. 

13 

14 Section 8. §5481 of 5GC A Chapter 5 Article 9 Legal and Contractual 

15 Remedies is amended as follows: 

I(, 

17 § 5481. Time Limitations on Actions. 

IX 

19 (a) Protested Solicitations and Awards. Any action under § 

20 5480(a) of this Chapter shall be initiated, absent eompelling cause or 

21 unfair prejudice, within fourteen (14) days after receipt of a final 

00 administrative decision, including a decision of disqualification of 

23 the Public Auditor in accordance with § 5425(f) of this Chapter. 

24 

25 (b) Debarments and Suspensions for Canse. Any action under § 

21, 5480(b) of this Chapter shall be commenced within six (6) months 

27 after receipt of the decision of the Policy Office under ~ 5651 of this 

19 



Chapter. or the decision of the Procurement Appeals Board Public 

Auditor under~ s:m+ 5705 of this Chapter, whichever is applicahlc, 

4 ( c) Actions Under Contracts or for Breach of Contract Any 

5 action commenced under 5480(c) of this Chapter shall b.: 

6 commenced within twelve ( 12) months after the date of the 

7 Proeurement AppeaL; Board Public Auditor's decision, 

'I (d) The limitations on actions provided by this Section are tolled 

! O during the pendcncy of any proceeding brought pursmmt to ~ 5485 of 

1 ! this Chapter, 

12 

11 Section 9, ~5485(a) of 5GCA Chapter 5 Arriele 9 Legal and 

14 Contractual Remedies is amended as follows: 

15 

lh § 5485(a). Complaints that Procurement Data was \Vithheld. 

17 (a) On complaint by any member of the public. the Superior 

IX Court has jurisdiction to enjoin a governmental body from 

20 

21 

24 

26 

withholding procurement data and to order the production of any 

government data improperly withheld from the complainant In such 

a case. the court shall determine the matter Jc 1101'0, and may 

examine the contents of such procurement data in camera to 

determine whether such records or any part thereof sha II be withheld 

under any of the exceptions set forth in 6 GCA ~ 1202 this Chapter 

and, to the extent not inconsistent, Title 5, Chapter I 0, Guam Code 

Annotated and the burden is on the agency to sustain its action, 

20 



Section 10. ~5485(b) of 5GCA Chapter 5 Article 9 Legal and 

2 Contractual Remedies is amended as follows: 

3 (b) Notwithstanding any other provision of law, the government 

-! or a governmental body or purchasing agency shall serve an answa or 

'\ otherwis.: plead to any complaint made under this Section within thirty 

11 (3) days after service of the pleading in which such complaint is made. 

7 unless the court otherwise directs. for good cause shown. 

9 Section I I. §5703 of Article 12. Chapter 5 of Title 5 Guam Code 

Io Annotated is amended to read as follows: 

11 § 5703 .. Jurisdiction of the Public Auditor. 

12 The Public Auditor shal I have the power to review and 

13 determine de novo any matter properly submitted to her or him. The 

1-l Public Auditor shall not have jurisdiction over disputes having to do 

l <. with money owed to or by the government of Guam except as 

16 authorized under§§ 5427 and 5706 of this Chapter. Notwithstanding 

17 ~ 5245 of this Chapter. no prior determination shall be final or 

Ix conclusive on the Puhlic Auditor or upon any appeal from the Public 

I 'I Auditor. The Public Auditor shall have the power to compel 

20 attendance and testimony ot and production of documents by any 

21 employee of the government of Guam. including any employee of any 

" autonomous agency or public corporation. The Public Auditor may 

2.' consider testimony and evidence submitted by any competing bidder. 

24 ofteror or contractor of the protestant. The Public Auditor's 

jurisdiction shall he utilized to promote the intcuritv of the 
'=' ' 

26 procurement process and the purposes of 5 GCA Chapter 5. 

27 

21 



5 

7 

I 0 

11 

12 

13 

Section 12. *5705 of Article 12, Chapter 5 of Title 5 Guam Code 

Annotated is amended to read as follows: 

§ 5705. Suspension or Debarment Proceedings. 

(a) Scope. This§ 5705 applies to a review by the Public Auditor 

ofa decision under~ 5426(c) or(f) of this Chapter. 

(b) Time Limitation on Filing an Appeal. The aggrieved person 

receiving an adverse decision under Subsection (c) or (f) of§ 5426 of 

this Chapter, including a person suspended or debarred or a rejected 

petitioner, shal I file lli:;'her an appeal with the Public Auditor within 

:·ixty (60) thirty (30) days from the date of the receipt of a decision or 

the date a petition is deemed rejected under Sub:;ection (G) of~ 512<'> 

of thi:: Chapter. 

1-l ( c) Decision. The Public Auditor shall decidc wht:ther. or the 

! 5 cxtent to which. the decision to debar or suspend, or reject a petition 

16 to do so. JeOOt·ment or !iU'.•pen;;ion was in accordance with the statutes, 

17 regulations and the hcst interest of thc i!:OVernmcnt or anv autonomous 
~ - ~- ~ 

I K agency or public cmporntion. and was fair. The Public Auditor shall 

19 issue her or his decision within thirty ( 30) days of the completion of 

20 the hearing on the issue. 

21 ( d) Appeal. Any person receiving an adverse decision, including 

1 ' the Chief Procurement Officer, the Director of Public Works or the 

2.l head of a purchasing agency, a person suspended or debarred, or a 

24 rejected petitioner, may appeal from a decision by the Public Auditor 

25 to the Superior Court of Guam under the waiver of sovereign 

21> immunity provided in § 5480(b) of this Chapter, way of writ of 

27 rcVIC\V. 



2 Section 13. §5706(b) of 5 GCA Chapter 5 Article 12 Procurement 

3 Appeals is amended as follows: 

4 

§ 5706(b). Time Limitation on Filing an Appeal. The 

6 aggrieved contractor shall file his,her an appeal with the Public 

7 Auditor within sixty (60) days of the receipt of the decision or 

x within :;ixty (60) thirty (30) days following the failure to render a 

9 timely decision as provided in§ 5427(f) of this Chapter. 

I 0 

11 Section 14. ~5707(a) of 5 GCA Chapter 5 Article 12 Procurement 

12 Appeals is amended as follows: 

13 § 5707(a). Appeal. Any person receiving an adverse decision. 

14 including the contractor. ~ a governmental body or purchasing 

l S agency any autonomous agency or public corporation. or both, 

16 may appeal from a decision by the Public Auditor to the Superior 

17 Court of Gumn as provided in Article Part D of f,'hapter Article 9 

l x of this Chapter. 

19 Section 15. ~5708 of 5 GCA Chapter 5 Article 12 Procurement 

20 

21 

2-l 

25 

27 

Appeals is amended as follows: 

§ 5708. Discontinuance of Contractor's A1>pcal. 

It is the policy of this Act that procurement disputes be resolved 

expeditiously, therefore. settlement agreements between the parties 

arc encouraged, and appeals by a protcstor or by the Chief 

Procurement Officer. the Director of Public Works or the head of the 

Purchasing Agency may be settled by them, with or without prejudice, 

except to the extent that the Public Auditor determines that such a 



7 

settlement would work an injustice on the integrity of the procurement 

system and an unconscionable prejudice on an intervening party. 

Alter nolicc of an appeal to the Public Auditor has been filed by the 

Chief Procurement Officer, the Director of Public Works or the head 

of the Purchasing Agency. a contractor may nol unilaterally 

discontinue such appeal without prejudice, except as authorized by the 

Public Auditor." 

9 Section 16. Severability. If any prov1swn of this law or its 

10 application to any person or circumstance is found to be invalid or 

! I contrary lo law. such invalidity shul! not affect other provisions or 

12 applications of this law which can be given effect without the invalid 

1.1 provisions or application, and to this end the provisions of this law are 

l-+ severable. 

15 
I fl 

17 
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I MINA 'TRENT AI DOS NA LIHESLATURAN GUAHAN 
2014 (SECOND) Regular Session 

Bill No. 224-32 (COR) 
*As Substituted by the Committee on General Government 
Operations and Cultural Affairs 

Introduced by: T. C. Ada 
R.J. Respicio 

AN ACT TO AMEND ARTICLE 9 AND ARTICLE 12 OF 
CHAPTER 5, TITLE 5, THE GUAM CODE ANNOTATED 
RELATIVE TO CLARIFYING LEGAL AND 
CONTRACTUAL REMEDIES IN GUAM PROCUREMENT 
LAW. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

2 Section 1. Findings and Intent. 

3 I Liheslaturan Guahan finds that the procurement system is 

4 intentionally created to "outsource" the real time policing of the 

5 procurement process to the private sector by way of protests, and that 

6 the only way procurement will remain effective is if the review process 

7 is as expedited as the original procurement process. 

8 I Liheslaturan Guahan finds that there is a need for the prompt 

9 issuance of decisions on protests related to solicitations or awards as 

10 mandated by 5 GCA §5425(c) of the procurement law, and further 

11 finds that the lack of a timely decision or other resolution of such 

12 protests is a significant factor in prolonged procurement disputes, 



I Liheslaturan Guahan finds that a comprehensive review of the 

2 administrative and judicial remedial scheme of the procurement law, 

3 set out in Articles 9 and 12 of the Procurement Act ( 5 GCA Division I, 

4 Chapter 5) is appropriate and necessary to improve the efficiency and 

5 efficacy of the administrative and judicial remedial scheme. I 

6 Liheslaturan Guahan further finds that the general structure of the 

7 remedial scheme is sound but in need of critical changes to achieve 

8 this goal. 

9 I Liheslaturan Guahan finds that an automatic stay should 

10 take effect upon the timely filing of a protest and, unless lifted by 

11 the appropriate determinations of necessity and substantial 

12 interests as provided or a state of emergency has been declared by 

13 the Governor of Guam, remain in effect until "final resolution of 

14 such protest", as stated in 5 GCA § 5425(g). However, the 

15 Legislature is aware that the Court and Public Auditor have 

16 rendered decisions that have refused to apply the automatic stay of 

17 a contract which was awarded prior to a protest which was 

18 otherwise timely. (See, Guam Imaging Consultants v. Gl'vfHA, 

19 2004 Guam 15; In the Appeal of Guam Publications, Guam 

20 Publications OPA-PA-08-00.) The Public Auditor has more 

21 recently ruled that the automatic stay remains in effect until 

22 final resolution of the protest, precluding any award of 

23 contract or any performance under the awarded contract. 

24 (See, In the Appeal of Jlvf/ Edison, OPA-PA-13-010, Order 

25 Granting Motion Re Automatic Stay.) The Legislature 

26 intends that the automatic stay provisions of § 5425(g) shall 

27 apply to any protest timely filed under § 5425(a) until final 

2 



resolution of the protest, including expiration of all rights of 

2 appeal. 

3 

4 I Liheslaturan Guahanfurther finds that the changes made by 

5 the 18th Guam Legislature to remove jurisdiction under the 

6 Procurement Act over monetary damage awards for contract 

7 disputes, in deference to the Claims Act, has had the effect of 

8 duplicating administrative review and extending the time for 

9 resolution for such contract controversies, as recognized by the 

10 Guam Supreme Court in the cases known as Pacific Rock I and 

11 Pacific Rock II (see, Pacific Rock v. Department of Education, 2001 

12 Guam 21). This Bill restores such jurisdiction and thereby waives 

13 sovereign immunity for judicial review of contract dispute claims for 

14 monetary damages arising under the Procurement Act. The 

15 Legislature intends that the Claims Act shall not apply to contract 

16 disputes which arise under cognizance of the Procurement Act. 

17 

18 I Liheslaturan Guahan is mindful that the drafters of the ABA 

19 Model Procurement Code have commented that "It is essential that 

20 bidders, offerors, and contractors have confidence in the procedures 

21 for soliciting and awarding contracts. This can best be assured by 

22 allowing an aggrieved person to protest the solicitation, award, or 

23 related decision." This bill is intended to engage the good faith 

24 participation of private sector participants in the procurement process 

25 to assure the efficacy and integrity of the procurement system, and to 

26 establish an effective and expeditious resolution of the disputes that 

27 participation invites. 

3 



2 Section 2. §5425 of Chapter 5, Title 5, Guam Code Annotated is 
3 hereby amended as follows: 
4 
5 §5425. Authority to Resolve Resolution of Protested Solicitations 
6 and Awards. 
7 
8 (a) Right to Protest. Any actual or prospective bidder, offeror, 

9 or contractor who may be aggrieved in connection with the method 

IO of source selection, solicitation or award of a contract, may protest to 

11 the Chief Procurement Officer, the Director of Public Works or the 

12 head of a purchasing agency. The protest shall be submitted in 

13 writing within fourteen ( 11) days after such aggrieved person knows 

14 or should knov> of the facts giving rise thereto. A protest made to the 

15 office which issued a solicitation shall be deemed properly made. 

16 (I) The protest shall be submitted in writing within fourteen 

17 (14) days after such aggrieved person knows or should know of the 

18 facts giving rise to the belief such person mav be submitted. 

19 (2) A person may reasonably be aggrieved if: 

20 (i) there are facts sufficient to raise a reasonable 

21 apprehension that the method of source selection, the 

22 solicitation, or the award of a contract may be contrary to law or 

23 regulation; and 

24 (ii) there is a reasonable likelihood, based on information 

25 available at the time of protest during the pre-submission or pre-

26 opening period, that such person would have been in a 

27 competitive position to be awarded the contract. 

28 (iii) notwithstanding such person's competitive position, the 

4 



protest of such person raises issues significant to the 

2 procurement svstem or its integrity. 

3 (3) The time limits specified for the resolution of disputes 

4 arising under this Section, including any administrative and judicial 

5 review provided in this Article 9, are not intended to be 

6 jurisdictional, but shall be treated as a bar. 

7 

8 (b) Authority to Resolve Protests. Notwithstanding any other 

9 provisions of law, the Chief Procurement Officer, the Director of 

10 Public Works, the head of a purchasing agency, or a designee of one 

11 of these officers shall have the authority, prior to the commencement 

12 of an appeal to the Public Auditor or an action in court concerning 

13 the controversy, to settle and resolve a protest of an aggrieved bidder, 

14 offeror, or contractor, actual or prospective, concerning the 

15 solicitation or award of a contract. This authority shall be exercised 

16 in accordance with regulations promulgated by the Policy Office. 

17 Regulations shall establish an objective means bv which any time 

18 limit established by this Article for the taking of any action, 

19 administrative or judicial, shall be identified and tolled during any 

20 period in which the parties are in good faith engaged to resolve and 

21 settle any dispute arising under this Article. 

22 (c) Decision. If the protest is not resolved by mutual agreement, 

23 the Chief Procurement Officer, the Director of Public Works, the 

24 head of a purchasing agency, or a designee of one of these officers 

25 shall promptly issue a decision in writing accepting or rejecting the 

26 protest, in whole or part. The decision shall: 

5 



(I) state the Government's understanding of the protest that 

2 has been filed, and the factual and legal reasons for the action taken 

3 decision made to accept or reject, in whole or in part; and 

4 (2) state if the reason for rejecting the protest is that the 

5 protest is untimelv or that the protestor was not found to be 

6 aggrieved and the reasons whv the substantive arguments of the 

7 protest, if any, are rejected: and 

8 (3) R-) inform the protestant protestor that the decision of the 

9 officer to whom the protest was made is final, and of i-H; the 

10 protestor's right to administrative and judicial review. 

11 

12 ( d) Notice of Decision. A copy of the decision under Subsection 

13 (c) of this Section shall be mailed or otherwise furnished immediately 

14 to the protestant protestor and any other prospective or interested 

15 party intervening. 

16 

17 ( e) Failure to Render Timely Decision. If the protestor does 

18 not receive a decision of the protest as required under Subsection 

19 (c) of this Section within twenty-one (21) days from the date of the 

20 protest, the protestor may make a written request to the office 

21 wherein the protest was made to render such a decision on the 

22 protest. If no decision as required under Subsection ( c) of this 

23 Section is made and served upon the protestor within seven (7) days 

24 after receipt of such written request, or within such longer period as 

25 may be expresslv and in writing agreed upon by the parties, then the 

26 protest shall be deemed rejected. On any appeal from the rejection, 

6 



the government shall bear the burden of establishing that there was 

2 good and sufficient reason to reject the protest based on evidence 

3 that was known to it or should have been known to it at the time the 

4 protest was rejected. 

5 

6 te-fill Appeal. A decision under Subsection ( c) of this Section 

7 including a decision there under regarding entitlement to costs as 

8 provided by Subsection (h) of this Section, may be appealed by the 

9 protestant protestor,. to the Public Auditor within fifteen (15) days 

IO after receipt by the protestant protestor of the notice of decision.JQ 

11 reject the protest, under Subsection ( e) of this Section, may be 

12 appealed by the protestor, to the Public Auditor, or within fifteen (15) 

13 days after the date the protest is deemed rejected as provided in 

14 Subsection fe=)(i) of this Section. If for any reason the Public Auditor 

15 determines that he must disqualify himself from hearing the appeal, 

16 the Presiding Judge of the Superior Court shall appoint a hearing 

17 officer to proceed with the administrative hearing at the OP A level 

18 under the OPA rules of procedure and budget. \.Vithin fifteen (15) 

19 days after receipt by the protester of the notice of decision 

20 

21 (t) Finality. A decision of the Public Auditor is final unless a 

22 person adversely affected by the decision commences an action in the 

23 Superior Court in accordance with Subsection (a) of §51go of this 

24 Chapter. 

25 

26 (g) In the event of a timely protest under Subsection (a) of this 

27 Section or under Subsection (a) of § 5480 of this Chapter, the 

7 
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10 

11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

Territory shall not proceed further with the solicitation, or viith the 

award, or performance of the contract prior to the time allowed to 

appeal from, or the final resolution of, such protest, and any such 

further action is void, unless: 

( 1 )The Chief Procurement Officer or the Director of Public 

Works, after consultation with and written concurrence of the head 

of the using or purchasing agency and the Attorney General or 

designated Deputy Attorney General, then makes a written 

determination that the award of the contract without delay is 

necessary to protect substantial interests of the Territory, or the 

Governor then issues a Declaration of Emergency Procurement as 

authorized by § 52 I 5 of this Chapter; and 

(2) Absent a declaration of emergency procurement by the 

Governor, the protestant protestor has been given a written at least 

two (2) days notice of the determination of necessity and substantial 

interest or Declaration of Emergency by the Governor (exclusive of 

territorial holidays); and 

(3) In any pending appeal of the protest before the Public 

Auditor or the Court, or in any such appeal filed within two (2) 

days after the notice specified in subsection (2), the Public Auditor 

or the Court has confirmed the validity of such determination of 

necessity and substantial interest or Declaration of Emergency 

Procurement as authorized by § 52 I 5 of this Chapter in an 

expedited hearing, noticed to all interested parties, held to 

25 determine whether to confirm any such determination or 

26 Declaration. 

8 



1 (4) The two (2) days specified in subsection (3) shall be 

2 determined as provided in I GCA § I 004. (3) If the protest is 

3 pending before the Public Auditor or the Court, the Public Auditor 

4 or Court has confirmed the validity of such determination, or if no 

5 such protest is pending, no protest to the Public Auditor of such 

6 determination is filed prior to eJlpiration of the tvm (2) day period 

7 specified in Item (2) of Subsection (g) of this Section; 

8 

9 (h) Entitlement to Costs. In addition to any other relief or 

1 O remedy granted under Subsection ( c) or ( e) of this Section or under 

11 Subsection (a) of § 5480 of this Chapter, including the remedies 

12 provided by Part B of Article 9 of this Chapter, when a protest is 

13 sustained, the protestant protestor shall be entitled to the reasonable 

14 costs incurred in connection with the solicitation and protest, 

15 including bid preparation costs, excluding attorney's fees, if: 

16 

17 (I) the protestant protestor should have been awarded the 

18 contract under the solicitation but was not; or 

19 

20 (2) there is a reasonable likelihood that the protestant protestor 

21 may have been awarded the contract but for the breach of any 

22 ethical obligation imposed by Part B of Article 1 I of this Chapter or 

23 the willful or reckless violation of any applicable procurement law 

24 or regulation. 

25 

26 QL The Public Auditor shall have the power to assess 

9 



reasonable costs including reasonable attorney fees incurred by the 

2 government, including its autonomous agencies and public 

3 corporations, or any protestor or interested party against a 

4 protestant upon its finding that the any party, including the 

5 government, making a tho protest, motion or taking any position 

6 bringing anv action was made fraudulently, frivolously or solely 

7 with predominant intent to delay or disrupt the procurement 

8 process. 

9 

IO (i) Finality. A decision of the Public Auditor is final unless a 

11 person adverselv affected bv the decision commences an appeal in 

12 the Superior Court as provided by §5707(a) of this Chapter and in 

13 accordance with the waiver of sovereign immunity conferred by 

14 Subsection (a) of §5480 of this Chapter. 

15 

16 Section 3. §5426 of Chapter 5, Title 5, Guam Code Annotated is 

17 hereby amended as follows: 

18 

19 § 5426. Authority to Debar or Suspend. 

20 (a) Authority. After reasonable notice to the person involved and 

21 reasonable opportunity for that person to be heard, the Chief 

22 Procurement Officer, the Director of Public Works or the head of a 

23 purchasing agency, after consultation with the using agency and the 

24 Attorney General, shall have authority to debar a person for cause, or 

25 to suspend a person for probable cause, from consideration for award 

26 of contracts. The debarment shall not be for a period of more than 

27 two (2) years. The same officer, after consultation with the using 

JO 



1 ageney and the Attorney General, shall have authority to suspend a 

2 person from eonsideration for a'.vard of eontraets if there is probable 

3 eause for debarment. The suspension shall not be for a period 

4 exceeding three (3) months. The authority to debar or suspend shall 

5 be exercised in accordance with regulations promulgated by the 

6 Policy Office. 

7 

8 (b) Causes for Debarment or Suspension. The causes for 

9 debarment or suspension include the following: 

10 

11 (1) conviction for comm1ss10n of a criminal offense as an 

12 incident to obtaining or attempting to obtain a private contract or 

13 subcontract, or in the performance of such contract or subcontract; 

14 

15 (2) conviction under territorial or federal statutes of 

16 embezzlement, theft, forgery, bribery, falsification or destruction of 

17 records, receiving stolen property, or any other offense indicating a 

18 lack of business integrity or business honesty which currently, 

19 seriously and directly affects responsibility as a territorial 

20 contractor; 

21 

22 (3) conviction under federal antitrust statutes arising out of the 

23 submission of bids or proposals; 

24 

25 ( 4) violation of contract provisions, as set forth below, of a 

26 character which is regarded by the Chief Procurement Officer, the 

27 Director of Public \Vorks or the head of a purchasing agency to be 

11 



so serious as to justity debarment action: 

2 

3 WL deliberate failure without good cause to perform in 

4 accordance with the specifications or within the time limit 

5 provided in the contract; or 

6 

7 E-B-Jii. a recent record of failure to perform or of 

8 unsatisfactory perfo1mance in accordance with the terms of one 

9 or more procurement contracts, provided, that failure to perform 

10 or unsatisfactory performance caused by acts beyond the control 

11 of the contractor shal I not be considered to be a basis for 

12 debarment; or 

13 

14 iii. upon a finding of the Department of Labor, failure to 

15 pay employees engaged on the contract in violation of Wage 

16 Determination law or contract conditions. 

17 

18 (5) any other cause the Chief Procurement Officer, the 

19 Director of Public Works or the head of a purchasing agency 

20 determines to be so serious and compelling as to affect 

21 responsibility as a territorial contractor, including debarment by 

22 another governmental entity for any cause listed in regulations of 

23 the Policy Office; 

24 

25 (6) for violation of the ethical standards set forth in Article 11 

26 of this Chapter. 

27 

12 



1 (7) filing a frivolous or fraudulent petition, protest or appeal 

2 under § 5425(e), § 5426(.f)W or of§ 5427(e) of this Chapter. 

3 

4 (c) Decision. The Chief Procurement Officer, the Director of 

5 Public Works or the head of a purchasing agency shall issue a written 

6 decision to debar or suspend or to reject any petition to do so brought 

7 under Subsection (f) of this Section. The decision shall: 

8 

9 

10 

( l) state the reasons for the action taken decision made; and 

11 (2) inform the debarred or suspended person involved, or any 

12 person whose petition is rejected, of its rights to judicial or 

13 administrative review as provided in this Chapter. 

14 

15 (d) Notice of Decision. A copy of the decision under Subsection 

16 (c) of this Section shall be mailed or otherwise furnished immediately 

17 to the debarred or suspended person and any other party intervening 

18 or petitioning, and the head of all governmental bodies or purchasing 

19 agencies. 

20 

21 (e) Finality of Decision. A decision under Subsections (c) or (t) 

22 of this Section shall be final and conclusive, unless fraudulent, or an 

23 appeal is taken to the Public Auditor in accordance with § 5706 of 

24 this Chapter. Such a decision shall be automaticallv stayed during 

25 the pendencv of any appeal, but any such appeal does not preclude 

26 nor require a determination of non-responsibility in any solicitation 

27 in which the person charged mav participate. The officer issuing 

13 



1 such decision shall immediatelv notifv all persons, governmental 

2 bodies and purchasing agencies of the fact and effect of such appeal. 

3 

4 (f) Any member of the public, including bidder, offeror or 

5 contractor as well as any elected official or employee of the 

6 government, may petition the Chief Procurement Officer, the 

7 Director of Public Works or the head of a purchasing agency to take 

8 action to debar or suspend pursuant to Subsection (a) of this Section. 

9 Immediately upon the receipt of such a petition, the person petitioned 

10 shall cause AR an investigation of each petition shall to be conducted 

11 and hold a hearing as authorized in Subsection (a) promptly and a 

12 writ ten report should be made of findings of fact and action taken 

13 and issue a decision as required in Subsection ( c ). If the petitioned 

14 officer does not issue the written decision required under Subsection 

15 (c) of this Section within sixty (60) days after written request by the 

16 petitioner for a final decision, then the petitioner may proceed with 

17 an appeal to the Public Auditor as if a the petition had been rejected. 

18 

19 Section 4. §5427 of Chapter 5, Title 5, Guam Code Annotated is 

20 hereby amended as follows: 

21 § 5427. Authority to Resolve Contract and Breach of Contract 

22 Controversies 

23 (a) Applicability. This Section applies to controversies between 

24 the Territory and a contractor and which arise under, or by virtue of, 

25 a procurement contract between them, as evidenced by the written 

26 demand of either party to the other for redress of a particularized 

27 claim or controversy. This includes without limitation controversies 

14 



based upon breach of contract, mistake, misrepresentation, or other 

2 cause for contract damages, modification or rescission. 

3 

4 (b) Authority. The Chief Procurement Officer, the Director of 

5 Public Works, the head of a purchasing agency, or a designee of one 

6 of these officers is authorized, prior to commencement of an action in 

7 a court concerning the controversy, to settle and resolve a 

8 controversy described in Subsection (a) of this Section. This 

9 authority shall be exercised in accordance with regulations 

IO promulgated by the Policy Office. 

11 

12 ( c) Decision. If such a controversy is not resolved by mutual 

13 agreement, the Chief Procurement Officer, the Director of Public 

14 Works, the head of a purchasing agency, or the designee of one of 

15 these officers shall promptly issue a decision in writing. The decision 

16 shall: 

17 

18 

19 

(I) state the reasons for the action taken decision made; and 

20 (2) state the liquidated amount of damages, if any, determined 

21 to be pavable to the contractor, with the concurrence of the 

22 Attorney GeneraL regardless whether the contractor accepts said 

23 sum in mutual settlement of the controversy; and 

24 

25 ~ill inform the contractor of its rights to judicial or 

26 administrative review as provided in this Chapter. 

27 

15 



( d) Notice of Decision. A copy of the decision under Subsection 

2 ( c) of this Section shall be mailed or otherwise furnished immediately 

3 to the contractor. 

4 

5 (e) Finality of Decision. The decision reached pursuant to 

6 Subsection ( c) of this Section shall be final and conclusive, unless 

7 fraudulent, or the contractor appeals administratively to the Public 

8 Auditor in accordance with§ 5706 of this Chapter. 

9 

10 (f) Failure to Render Timely Decision. If the Chief 

11 Procurement Officer, the Director of Public Works, the head of a 

12 purchasing agency, or the designee of one of these officers does not 

13 issue the written decision required under Subsection ( c) of this 

14 Section within sixty (60) days after written request for a final 

15 decision, or within such longer period as may be agreed upon by the 

16 parties, then the contractor may proceed as if an adverse decision had 

17 been received. If no decision is issued and no action is taken by the 

18 contractor to request a final decision. within two (2) years from the 

19 date the contract controversy arose. any claim or action thereon shall 

20 be barred. 

21 

22 Section 5. §5450 of Chapter 5, Title 5, Guam Code Annotated is 

23 hereby amended as follows: 

24 

25 § 5450. Applicability of this Part. 

26 The provisions of this Part onlv apply where it is determined 

27 administratively, or upon administrative or judicial review, that a 
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solicitation or award of a contract is in violation of law, and are in 

2 addition to anv other remedv or relief allowed bv law or equity. 

3 

4 Section 6. §5452 of Chapter 5, Title 5, Guam Code Annotated is 

5 hereby amended as follows: 

6 

7 § 5452. Remedies After an Award. 

8 faj If after an award it is determined that a solicitation or award of a 

9 contract is in violation of law, then: 

10 

11 f-BW if the person awarded the contract has not acted 

12 fraudulently or in bad faith: 

13 

14 Will the contract may be ratified and affirmed, provided it is 

15 detennined that doing so is in the best interests of the Territory; or 

16 

17 fB10 the contract may be terminated and the person awarded 

18 the contract shall be compensated for the actual expenses 

19 reasonably incurred under the contract, plus a reasonable profit, 

20 prior to the termination. 

21 

22 f-B!.hl if the person awarded the contract has acted fraudulently 

23 or in bad faith: 

24 

25 

26 

27 

r Av 1 \the contract mav be declared null and void· or ~ . ' 

(B1(2) the contract may be ratified and affirmed if such action 

17 



is in the best interests of the Territory, without prejudice to the 

2 Territory's rights to such damages as may be appropriate. 

3 

4 ( c) In either case, the detennination to ratify or affirm the 

5 contract shall be made without regard to the position of the person 

6 awarded the contract& and shall conclusively admit violation oflaw. 

7 

8 (b) This Section shall be read as being in addition to and not in 

9 conflict \Vith, or repealing 4 GCA § 4137 (Prohibitions on the 

1 o Activities of Government Employees). 

11 

12 Section 7. §5480 of Chapter 5, Title 5, Guam Code Annotated is 

13 hereby amended as follows: 

14 § 5480. Waiver of Sovereign Immunity bv Grant of Jurisdiction 

15 in Connection with Contracts Controversies Arising Under Part A 

16 of this Article. 

17 (a) Solicitation and Award of Contracts. The Superior Court of 

18 Guam shall have jurisdiction over an action between the Ten-itory 

19 and a bidder, offerer, or contractor, either actual or prospective, to 

20 determine whether a solicitation or award of a contract is in 

21 accordance with the statutes, regulations, and the terms and 

22 conditions of the solicitation to review anv administrative decision e.f 

23 the public auditor or determination arising under §5425 of this 

24 Chapter, whether brought pursuant to §5707 of this Chapter after 

25 appeal to the Public Auditor. The Superior Court shall have such 

26 jurisdiction in actions at law or in equity, and whether the actions are 

27 for monetary damages or for injunctive, declaratory, or other 

18 



1 equitable relief, and whether the matter is procedural or substantive 

2 in nature. 

3 (b) Debarment or Suspension. The Superior Court shall have 

4 jurisdiction over an action bet\veen the Territory and to review anv 

5 decision of the Public Auditor brought pursuant to § 5705 of this 

6 Chapter a person who is subject to a suspension or debannent 

7 proceeding, to determine whether concerning the debarment or 

8 suspension or rejection of a petition to debar or suspend, ts m 

9 accordance with the statutes §5426 and §5705 of this Chapter and 

10 relevant statutes and regulations. The Superior Court shall have such 

11 jurisdiction, in actions at law or in equity, and whether the actions are 

12 for injunctive, declaratory, or other equitable relief 

13 

14 (c) In addition to other relief and remedies, the Superior Court 

15 shall have jurisdiction to grant injunctive relief in any action brought 

16 under Subsections (a), or (b) or (c) of this Section. Actions Under 

17 Contract or for Breach of Contract. The Superior Court shall have 

18 jurisdiction over an action between the Territory and a contractor, 

19 brought after review of the Public Auditor in accordance with § 5706 

20 of this Chapter. for any cause of action which arises under, or by 

21 virtue of, the contract, whether the action is at law or equity, whether 

22 the action is on contract or for breach of contract, and whether the 

23 action is for monetarv damages or injunctive, declaratory or other 

24 equitable relief 

25 

26 ( d) Limited Finality for Administrative Determinations. In any 

27 judicial action under this Section, factual or legal determinations by 

19 



1 employees, agents or other persons appointed by the Territory shall 

2 have no finality and shall not be conclusive, notwithstanding any 

3 contract provision, or regulation, except to the extent provided in §:§: 

4 5245, 5705 and 5706 and in Article 12 of this Chapter. In the event 

5 any judicial action arises under Subsection (a) of this Section, the 

6 Superior Court shall have such jurisdiction and authoritv of the 

7 Public Auditor as is specified in§§ 5703 and 5704 of this Chapter. 

8 

9 ( e) For purposes of this Section a "prospective" bidder, 

1 O contractor or offeror is one '.Vho v;ill actually submit a bid, contract 

11 or otherv1ise offer his services if, in the actions permitted by this 

12 Section, such person would prevail. Exhaustion of Administrative 

13 Remedies. No action shall be brought under any provision of this 

14 Section until all administrative remedies provided in this Chapter 

15 under Part A of Article 9 and Article 12 have been exhausted. 

16 

17 ( f) All actions permitted by this Article shall be conducted as 

18 provided in the Government Claims Act. Form of Action Under § 

19 5480(a). All actions and appeals permitted by Subsection (a) of this 

20 Section shall be treated as special proceedings for expeditious review 

21 of the administrative decision below, and mav be brought by way of 

22 or treated as a writ of review however captioned. 

23 

24 (g) Expedited Review of Appeals Under§ 5480(a). Except as to 

25 criminal cases and such other cases of compelling importance as 

26 determined bv the Presiding Judge of the Superior Court, proceedings 

27 before the Superior Court, as authorized by Subsection (a) of this 

20 



Section, and appeals therefrom, take precedence over all cases and 

2 shall be assigned for hearing and trial or for argument at the earliest 

3 practicable date and expedited in everv wav. The times for 

4 responsive pleadings and for hearings in these proceedings shall be 

5 set by the judge of the Court with the object of securing a decision as 

6 to these matters at the earliest possible time. 

7 

8 Section 8. §5481 of Chapter 5, Title 5, Guam Code Annotated is 

9 hereby amended as follows: 

10 

11 "§ 5481. Time Limitations on Actions. 

12 

13 (a) Protested Solicitations and Awards. Any action under § 

14 5480(a) of this Chapter shall be initiated_ within fourteen (14) days 

15 after receipt of a final administrative decision. 

16 

17 (b) Debarments and Suspensions for Cause. Any action under § 

18 5480(b) of this Chapter shall be commenced within six (6) months 

19 after receipt of the decision of the Policy Office under§ 5651 of this 

20 Chapter, or the decision of the Procurement Appeals Board Public 

21 Auditor under§ !j:J.if1- 5705 of this Chapter, whichever is applicable. 

22 

23 (c) Actions Under Contracts or for Breach of Contract. Any 

24 action commenced under 5480(c) of this Chapter shall be 

25 commenced within twelve ( 12) months after the date of the 

26 Procurement Appeals Board Public Auditor's decision. 

27 
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( d) The limitations on actions provided by this Section are tolled 

2 during the pendency of any proceeding brought pursuant to § 5485 of 

3 this Chapter." 

4 

5 Section 9. §5485(a) of Chapter 5, Title 5, Guam Code Annotated is 

6 hereby amended as follows: 

7 "§ 5485(a). Complaints that Procurement Data was Withheld. 

8 (a) On complaint by any member of the public, the Superior 

9 Court has jurisdiction to enjoin a governmental body from 

10 withholding procurement data and to order the production of any 

11 government data improperly withheld from the complainant. In such 

12 a case, the court shall determine the matter de nova, and may 

13 examine the contents of such procurement data in camera to 

14 determine whether such records or any part thereof shall be withheld 

15 under any of the exceptions set forth in 6 GCA § 1202 this Chapter 

16 and, to the extent not inconsistent, Title 5, Chapter I 0, Guam Code 

17 Annotated and the burden is on the agency to sustain its action." 

18 

19 Section 10. §5485(b) of Chapter 5, Title 5, Guam Code Annotated 

20 is hereby amended as follows: 

21 "(b) Notwithstanding any other provision of law, the government 

22 or a governmental body shall serve an answer or otherwise plead to 

23 any complaint made under this Section within thirty (3Q) days after 

24 service of the pleading in which such complaint is made, unless the 

25 court otherwise directs, for good cause shown." 

26 

27 Section 11. §5703 of Chapter 5, Title 5, Guam Code Annotated is 
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1 hereby amended as follows: 

2 "§ 5703. Jurisdiction of the Public Auditor. 

3 The Public Auditor shall have the power to review and 

4 determine de novo any matter properly submitted to her or him. The 

5 Public Auditor shall not have jurisdiction over disputes having to do 

6 with money owed to or by the government of Guam except as 

7 authorized under §§ 5427 and 5706 of this Chapter. Notwithstanding 

8 § 5245 of this Chapter, no prior detennination shall be final or 

9 conclusive on the Public Auditor or upon any appeal from the Public 

10 Auditor. The Public Auditor shall have the power to compel 

11 attendance and testimony ot~ and production of documents by any 

12 employee of the government of Guam, including any employee of any 

13 autonomous agency or public corporation. The Public Auditor may 

14 consider testimony and evidence submitted by any competing bidder, 

15 offeror or contractor of the protestant. The Public Auditor's 

16 jurisdiction shall be utilized to promote the integrity of the 

17 procurement process and the purposes of 5 GCA Chapter 5." 

18 

19 

20 

21 

22 

24 

26 

27 

Section 12. §5705 of Chapter 5, Title 5, Guam Code Annotated is 

hereby amended to read as follows: 

"§ 5705. Suspension or Debarment Proceedings. 

(a) Scope. This § 5705 applies to a review by the Public Auditor 

of a decision under § 5426( c) or ( j) of this Chapter. 

(b) Time Limitation on Filing an Appeal. The aggrieved person 

receiving an adverse decision under Subsection (c) or (f) of§ 5426 of 

this Chapter, including a person suspended or debarred or a rejected 

petitioner, shall file his.1her an appeal with the Public Auditor within 

23 



1 siKtY (60) thirtv (30) days from the date of the receipt of a decision or 

2 the date a petition is deemed rejected under Subsection (c) of§ 5426 

3 of this Chapter. 

4 (c) Decision. The Public Auditor shall decide whether, or the 

5 extent to which, the decision to debar or suspend, or reject a petition 

6 to do so, debarment or suspension was in accordance with the statutes, 

7 regulations and the best interest of the government or any autonomous 

8 agency or public corporation, and was fair. The Public Auditor shall 

9 issue her or his decision within thirty (30) days of the completion of 

10 the hearing on the issue. 

11 ( d) Appeal. Any person receiving an adverse decision, including 

12 the Chief Procurement Officer, the Director of Public Works or the 

13 head of a purchasing agency, a person suspended or debarred, or a 

14 rejected petitioner, mav appeal from a decision by the Public Auditor 

15 to the Superior Court of Guam under the waiver of sovereign 

16 immunity provided in § 5480(b) of this Chapter, wav of writ of 

17 review." 

18 

19 Section 13. §5706(b) of Chapter 5, Title 5, Guam Code Annotated 

20 is hereby amended as follows: 

21 "§ 5706(b). Time Limitation on Filing an Appeal. The 

22 aggrieved contractor sha!l file his/her an appeal with the Public 

23 Auditor within sixty (60) days of the receipt of the decision or 

24 within sixty (60) tbirtv (30) days following the failure to render a 

25 timely decision as provided in § 5427ill of this Chapter." 

26 

27 Section 14. §5707(a) of Chapter 5, Title 5, Guam Code Annotated 
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is hereby amended to read as follows: 

2 "§ 5707(a). Appeal. Any person rece1vmg an adverse 

3 decision, including the contractor, the !1 governmental body or 

4 purchasing agency any autonomous agency or public corporation, 

5 or both, may appeal from a decision by the Public Auditor to the 

6 Superior Court of Guam as provided in Article Part D of Chapter 

7 Article 9 of this Chapter." 

8 

9 Section 15. §5708 of 5 GCA Chapter 5 Article 12 Procurement 

1 O Appeals is amended as follows: 

11 "§ 5708. Discontinuance of Contractor's Appeal. 

12 It is the policy of this Act that procurement disputes be resolved 

13 expeditiously, therefore, settlement agreements between the parties 

14 are encouraged, and appeals by a protestor or by the Chief 

15 Procurement Officer, the Director of Public Works or the head of the 

16 Purchasing Agency may be settled by them, with or without prejudice, 

17 except to the extent that the Public Auditor determines that such a 

18 settlement would work an injustice on the integritv of the procurement 

19 system and an unconscionable prejudice on an intervening party. 

20 After notice of an appeal to the Public Auditor has been filed by the 

21 Chief Procurement Officer, the Director of Public Works or the head 

22 of the Purchasing Agency, a contractor may not unilaterally 

23 discontinue such appeal without prejudice, except as authorized by the 

24 Public Auditor." 

25 

26 Section 16. Severability. fl any prov1s1on of this law or its 

27 application to any person or circumstance is found to be invalid or 

25 



contrary to law, such invalidity shall not affect other provisions or 

2 applications of this law which can be given effect without the invalid 

3 provisions or application, and to this end the provisions of this law are 

4 severable. 
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OFflCe Of PLJ!',L!C ACCOUNTAE'>!L!TY 

Doris V!orcs firooks, CPA, COrM 
Public Auditor 

December 13, 2013 

Committee on General Government 
Operations and Cultural Atfairs 
32nd Guam Legislature 
155 Hesler Place 
l lagl\tfia, Guam, 96910 

RE: Written Testimony on behalf of the Office of Public Accountability (OPA) on 
Bill No. 224-32 (COR) 

I lafa Adai Senators: 

The Office of Public Accoumability (OPA) applauds the Guam Legislature's 
continuous efforts w improve Guam's Procurement Laws. Ideally, amending Guam·s 
Procurement Laws and Regulations should be a collaborative effort wherein all of 
Guam's Procurement Stakeholders, including representatives from the private and public 
sectors, provide their input negotiate, compromise, and express their agreement in a bill. 
that if passed, will give our island a more enicient, transparent. and fair procurement 
system. P.L. 31-93 attempted to do this by creating a Procurement Advisory CounciL 
Unli:lfiunately. despite the creation of this council. the government's appointments to it. 
and its active review of the Guam· s Procurement Laws and Regulations. input from the 
council is not present in Bill 224-32(COR) due to the great amount of time it is taking the 
council to make recommendations on what amendments are necessary to improve 
Guam's Procurement Laws and Regulations. However. time is not a commodity the 
People of Guam have and that some amendments are needed now to mitigate serious and 
persistent problems troubling our procurement system. Hence, bills such as Bill 224-
3'.'(COR) are necessary to fill the void that will exist until the Procurement Advisory 
Council steadily gains more traction and increases the speed at which it develops it 
recommendations. 

Bill 224-3'.'(COR) identifies potent problem areas in Guam's Procurement Law. 
It contains some fair solutions to these problems that deserve further discussion and 
acceptance by Guam's Procurement Stakeholders. The following arc the OPA 's 
comments on some of these problems and the OPA's recommended amendments to Bill 
224-32(COR). which the OPA believes. will improve Bill 224-32. 

Sui1» !JO l, l-fNA P.iiildinq 
2:Jti i\n hbislmp !-'h>rcs Sirt.J>t_ ltiginna_ <iuam 9f>9 lo 
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I. Regulations. Although Bill 224-32 proposes amendments to the procurement laws. 
there are no proposed amendments to Guam's Procurement Regulations which almost 
mirror Guam·s Procurement Laws. Without amending Guam·s Procuremem Regulations 
via Public Law, said regulations will not be amended to ensure they are consistent with 
Bill 224-32's amendments to Guam's Procurement Law. Currently. amendments to 
Guam ·s Procurement Regulations are impossible without action by the Guam 
Legislature. Only the Procurement Policy Office has the authority to promulgate 
regulations governing the procurement, management control. and disposal of any and all 
supplies, services, and construction to be procured by the Government of Guam. See 5 
G.C.A. §5102. The Procurement Policy Office is supposed to be part of the Office of the 
Governor and consist of three (3) Government of Guam employees appointed by the 
Governor. However. since the enactment of Guam· s Procurement Laws in 1983, said 
Procurement Policy Office has never been appointed resulting in procurement regulations 
that have not been updated since they were enacted in l 983 with Guam's original 
Procurement Laws. 

To resolve this issue, the Guam Legislature should include the same amendments 
it is making to Guam Procurement Laws in the Guam Procurement Regulations that are 
affected. If this is not possible, the OPA or the Attorney General's office should be given 
the task of amending the Guam Procurement Regulations to ensure they keep up with 
amendments to Guam Procurement Laws. To achieve the latter goal, 5 G.C.A. §5101 
and §5 l 02, creating the Procurement Policy Office. should be repealed, and 5 G.C.A. 
§5130 by replacing the tern1 '·Policy Office" with the term "OPA" or '·Attorney General" 
in that statute, and other statute where the term "Policy Office" is used. 

2. Amendments to 5 G.C.A. §5425. The amendments to 5 G.C.A. §5425 as set forth in 
Section 2 of Bill 224-32 (COR) require certain amendments: 

a. The tolling provisions on Lines 6-10, Page 4. should be deleted to ensure an 
expeditious resolution of a protest at the agency level. Allowing the agencies to engage 
in protracted settlement negotiations will not ensure they will issue timely protest 
decisions nor will it result in achieving a faster final resolution of protests. 

b. The proposed amendments to 5 G.C.A. §5425(e). found on Lines 5-14. Page 
5 should be amended to ensure an expeditious resolution of a protest at the agency level. 
A Purchasing Agency should issue a decision of a protest no later than thirty (30) days 
after receiving a protest. If a Purchasing Agency fails to meet this deadline, the protest 
should be deemed deuied as a matler of law, and the protcstor should then have Jilleen 
(15) days to Jile an appeal of the Office of Public Accountability. Additionally. a protest 
should not be deemed admitted if unanswered because it would allow the Purchasing 
Agency to avoid the constraints imposed by Guam· s Procurement Lm.v and Regulations. 

2 



Based on the foregoing, 5 G.C.l\. §5425(e) should be amended to read: 

(e) Failure to Render Timely Decision. Ir the protestor does not receive a 
decision on the protest as required under Subsection ( c) of this Section within thi11y (30) 
days from the date of the protest. the failure to issue a decision within the foregoing time 
period shall be deemed a decision denying the protest and the fifteen (15) day period for 
the protestor to file an appeal shall begin immediately after such automatic denial of the 
protest. 

c. An Amendment to Subsection ( e) as set fol1h in paragraph b. above. would 
require the language of Snbsection (f), as found on Line 16, Page 5. thru Line 2. Page 6. 
to be amended by the deletion of the language: " ... and a decision deemed admitted under 
Subsection (e) of this Section may be appealed by the office to which the protest was 
made, to the Public Auditor, within fifteen ( 15) days after the date the protest is deemed 
admitted.'' as found in Lines 21-24, Page 5. 

d. The language: "If for any reason the Public Auditor is determined to be 
disqualified to hear such an appeal, a decision under Subsection (c) of this Section may 
be appealed directly to the Superior Court in accordance with Subsection (a) of §5480 of 
this Chapter,'' in Line 26, Page 5 thru Line 2. Page 6. should be deleted. The Public 
Auditor should be the person who determines whether she is disqualified and not the 
Purchasing Agency or the Protestor. 

e. Line 8-9. Page 8, should be amended by the deletion of the language: 
"including the government,'' to ensure that the costs of protests are minimized. the 
Government should not be assessed the attorney fees of a protestor. even if the protcstor 
is another government agency. 

f. The word: ·'appeal'' in Linc 15. Page 8, should be replaced with .. Action for 
Judicial Review." because the function of the Superior Court is to review the 
administrative decisions of the Public Auditor on appeals of Procurement Protests, 
Debarments and Suspensions, and Contract Controversies. 

4. Amendments to 5 G.C.A. §5426. The language: "The officer issuing such decision 
shall immediately notify all persons. governmental bodies and purchasing agencies of the 
fact and effect of such appeal," in the proposed amendment to Subsection (e). Lines 4-6, 
Page 12. should be deleted. If a contractor is barred or suspended from procurement and 
files an appeal, it should be such contractor's responsibility to notif'y the purchasing 
agency where such contractor responds to a solicitation of such appeal and not the 
Purchasing Agency that is involved in the appeal. 

5. Amendments to 5 G.C.A. §5452. The language: ·'and shall conclusively admit 
violation of law" in the proposed amendment to Subsection ( c). Linc l 0, Page 16 should 
be deleted. Requiring a contractor to admit a contract violates law may violate a 
contractor's Constitutional right to remain silent. 

3 



6. Amendments to 5 G.C.A. §5480. The amendments to 5 G.C.A. §5480 as set forth in 
Section 7 of Bill 224-32 (COR) require the following amendments: 

a. Subsection (a) Line 26 -27. Page 16, should be amended to read: "to review 

any administrative decision of the Public Auditor.'' This language is necessary to prevent 
a protestor from filing an appeal to the Superior Court prior to the Public Auditor 
rendering a decision on the appeal. 

b. The language: '· ... or brought in the absence of the qualification of the Public 
Auditor to hear an appeal under §5425(1) of this Chapter,: should be deleted from 
Subsection (a). Lines 2-4, Page 17. As stated above. the Public Auditor should be the 
person who decides whether she is disqualified from a case. Further protestors should 
not be allowed to file appeals directly to the Superior Court of Guam until after the Public 
Auditor has rendered a decision on the protest. 

c. The language: " ... and may be brought by way of or treated as a writ of 
review however captioned," should be deleted from Lines 1-2. Page 19. Pursuant to 7 
G.C.A. §31102, a Writ of Review may only be granted if the petitioner has no appeaL 
and there is no plain. speedy, or adequate remedy of law. Further. a Writ of Review is 
limited to determining whether a government official was acting within their 
jurisdictional authority. Here, 5 G.C.A. §5480 gives a protestor a plain, speedy. and 
adequate remedy of!aw. that is the right to file an action for Judicial Review of the 
Public Auditor's decision. Further. the Public Auditor's jurisdiction is seldom an issue, 
the merits of the Public Auditor's administrative decision is the usual subject ofa Court's 
Judicial Review. Hence, allowing a Writ of Review will provide no relief to a protestor 
seeking Judicial Review of a Public Auditor decision. 

d. The language: "absent a compelling cause or unfair prejudice," in Line 21-
21, Page 19. and the language: ·' . .including a decision of disqualification of the Public 
Auditor in accordance with §5425(1) of this Chapter." in Line 22-23 should be deleted. 
The fourteen (14) day deadline for a protester to file an action seeking judicial review of 
a Public Auditor decision should be preserved to ensure the expeditious resolution of 
protests. Further. as stated above, the Public Auditor should be the person who decides 
whether she is disqualified. Whatever her decision, the protestor. purchasing agency, or 
other interested party can file an action for judicial review of that decision. 

e. Subsection ( c). Lines 4-7. Page 20, should be amended by reducing the 
deadline for a contractor to file an action for judicial review ofa Public Auditor decision 
regarding a Contract Controversy from twelve (12) months to thirty (30) days. This is 
necessary lo ensure the expeditious resolution of contract controversies. 
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The foregoing are the substantial amendments recommended prior to the passage 
of Bill 224-32 (COR). Thank you for your time and consideration. Please contact me if 
you have any questions. 

Senseramente, 

DORIS FLORES BROOKS. CPA, CGFM 
Public Auditor 
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Hon. Benjamin B.F. Cruz, Chair, Committee on General Government Operations 
and Cultural Affairs 

Hon. Senator Thomas C. Ada, Sponsor 
Hon. Senator Rory J. Respicio, Sponsor 

RE: Bill 224-32 (COR) pertaining to reform of Articles 9 and 12, 
Title 5, Chapt. 5, Guam Code Annotated 

Senators, 

I support Bill 224-32, which seeks to bring together a comprehensive and 
coordinated reform of Articles 9 and 12 of the Procurement Act. These articles, 
integrated as they are together, establish the review authority for all agency, 
administrative and judicial review of the three controversies arising under the 
procurement law: controversies regarding solicitations and award of procurement 
contracts, actions and petitions to suspend or debar persons from contracting 
with the government, and controversies regarding post-award contract disputes. 

The seminal Procurement Act was PL 16-124, which created the structure and 
basis upon which our procurement law today is founded. That law identified the 
three controversies which are revisited in this Bill. The controversies have 
previously been affected by amendments, the most significant being the creation 
of administrative review of agency decisions arising from the controversies. It 
was not until 2005, however, that administrative review was made effective and 
accessible by transfer of administrative review authority to the Office of Public 
Accountability in PL 28-068. 

With an effective and accessible administrative review process, a few things 
became apparent. First, it encouraged the private sector to engage the arduous 
protest process, which in turn opened the window on the theretofore opaque if 
not smoke filled rooms wherein a mysterious contract award process took place. 

* A.dmitted to Practice: California, Guam and Commonwealth of Northern l\1ariana Islands, US1\ [Inactive in NSW, Australia]* 
t rvricronesian Brokers, Inc. (Quam and CNl\1I)/Town House Department Stores, Inc. (Guarn)/J&G Distributors/Aquarius Beach Towers, 
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At last, we had real time policing of procurement and a hard look at the kinds of 
things that happen and often go wrong when the process is unscrutinised. 
Discovery of the source and cause of ailment is the first step to cure; learning 
from mistakes is an effective time-proven, if clumsy, pedagogic device. 

Second, by encouraging the private sector to pursue a rules-based system of 
grievance and rectification, we discouraged use of the old-boys' network of 
political fixes and back door influence; we mitigated the need for and reliance on 
corruptive influences. 

Third, we began to see which parts of the review process were productive and 
which were not. The Public Auditor, through a steep learning curve, set out to 
achieve a 90 day limit from receipt of appeal to decision. This compares very well 
to the agency handling of protests where, too many times, protests were simply 
unanswered. One early OPA appeal involved a protest that was ignored for 
years. It also showed the judicial review process to be a virtual black hole. One 
recent Superior Court decision that ended up in appeal to the Supreme Court 
admitted that the protest appeal had "languished" in the court for a year before 
actually coming before a judge. 

A fourth lesson learned is that the government routinely ignores the mandate of 
the procurement law requiring a prompt decision because there is no 
enforcement mechanism. The Bill aims to assure a prompt protest response with 
enforceable time limits for agency protest decisions, and an expeditious judicial 
review after OPA appeals. The OPA has already shown credible success in 
keeping the administrative review process reasonably expeditious. 

Based in a similar model for agency decisions on contract disputes (in 5 GCA § 
5427), amended§ 5425(e) allows a protester to demand a decision if one is not 
made within three weeks of the protest, and if a decision is still not rendered 
after a week from demand, the protest is deemed admitted. If the agency is not 
satisfied with that outcome, it must appeal to the OPA (§ 5425(£)) and convince 
the Public Auditor that the protest should have been denied; it is entirely within 
the power of the agency to avoid that consequence by promptly responding to 
protests as the law has required since inception. 

The combined protest decision and OPA appeal process should normally, with 
this change, take no more than 120 days to conclude. 

OFFICE OF GENERAL. COUNSEL 
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To make the protest process truly efficient, however, the judicial review method 
must be modified. The recent Guam Supreme Court decision from the Superior 
Court case that languished for a year, ruled that existing procurement law 
requires appeals of protests from OPA to take the form of an ordinary civil 
action, and is not to be considered as a special, or expedited, proceeding. An 
appellant takes a number and lines up behind all the other ordinary civil 
matters. In effect, the form of the action determines how expeditious this is 
treated, not the substance. 

The "offending'' section slowing down judicial review of protests is principally 5 
GCA § 5480(a). It currently allows "an action" to be brought to the Superior 
Court to appeal an OPA decision. That term has been interpreted to mean an 
"ordinary" action; not a writ or other expeditious form of review. This Bill 
amends that section to allow the court "to review" the decision without reference 
to whether the review is an "action" or other form of legal redress. Subsection 
5480(£) makes it clear that any action or appeal "shall be treated as special 
proceedings for expeditious review ... [whether] brought by way of or treated as 
a writ of review however captioned." 

To reinforce the importance of expedited judicial review, and taking note of 
another existing model in § 5485 of the procurement law, amended § 5480(g) 
provides that appeals from OPA protest decisions "take precedence over all cases 
and shall be assigned for hearing and trial or for argument at the earliest 
practicable date and expedited in every way" except for "cases the Court 
considers of greater importance". Precedence for hearing and argument is 
intended to apply to appeals both to and from the Superior Court. 

There are procurement protest cases pending in the courts now that have been 
in the courts for way too long. For Guam to have an efficient and effective real 
time policing system that promotes public confidence in the governance of public 
expenditures and discourages reversion to informal processes and corruptive 
influence, it must require an expeditious rules-based process of administrative 
and judicial review, from inception to final decision. 

That is the biggest change, but there is another historic turning point in the 
contract disputes provision of procurement law, § 5426. Under PL 16-124, 
original procurement law contemplated a settlement of a contract dispute 
brought to an agency for a decision, including a determination of breach of 
contract, which is commonly one for monetary damages. 
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PL 16-124 did not provide for administrative review of any procurement 
controversy, including a contract dispute. A contractor could only appeal a 
decision on the contract dispute directly to the Superior Court under § 5480(c) 
"whether the action is for monetary damages" or other relief. However, § 5480(f) 
required that the judicial review of the contract dispute decision to "be conducted 
as provided in the Government Claims Act". 

The Claims Act doesn't describe how such actions are to be conducted, other than 
to suggest they are to be treated as ordinary civil actions. PL 16-124 was not 
helpful, either, in describing how such an action would be conducted under either 
the ProcurementAct1 or the Claims Act. PL 16-124:42 amended GC § 6500.02 of 
the Claims Act3

• The amendment required that "claims arising under Title VII-A 
[the Procurement Act] shall be governed by [the Procurement Act] and this Title 
[the Claims Act] as prescribed in [the Procurement Act]". Section 5480(f) of the 
Procurement Act takes us right back again to the Claims Act. 

The confusion over the applicability of the Claims Act to contract disputes arising 
under the Procurement Act ultimately made its way to the Supreme Court, twice, 
in cases known as Pacific Rock I and Pacific Rock II. In Pacific Rock I, the 
Supreme Court noted that compliance with the Claims Act would require a 
contractor to engage in two separate and successive administrative actions, 
which was contrary to procurement law policies. Subsequently, in Pacific Rock 
II, the Supreme Court ruled that, while generally, decisions arising from contract 
disputes under the Procurement Act are governed solely by the Procurement Act, 
if the contract dispute involves monetary damages, a contractor must first 
exhaust all administrative remedies under the Procurement Act, and then 
undertake further administrative processes under the Claims Act to obtain the 
monetary award. 

' Here it is important to know that the Procurement Act was initially enacted as Title VII-A 
of the Government Code (PL 16-124:1) 

2 A provision that seems never to have come to the attention of the Compiler or codified in 
law (see 5 GCA § 6104 and Compiler's Comment). 

3 This section specifically excludes certain government claims from the coverage of the 
Claims Act, such as claims for tax refunds, Workers Compensation claims, and Retirement Fund 
claims. 
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So, what brought about this needless duplication of administrative efforts and 
entanglement of the Procurement Act and the Claims Act? The answer requires 
the knowledge that, under the Claims Act, before the Procurement Act was 
adopted, all contract claims were presented to and settled by a rank and file 
Claims Officer, and frequently were never brought to the attention of the 
Attorney General or more senior departmental officers4

• 

So, the Attorney General was concerned to keep tabs on contract claims using the 
AG's authority under the Claims Act. "[T] he Government Claims Act, while not 
ideal (and substantially amended by PL 17-29, after the enactment of this 
Chapter), has provided very adequate remedies in contract actions against the 
government." (Comment to 5 GCA § 5480.) 

But, the AG was not so concerned over settlement of contract claims when the 
settlement of claims "keep[s] the policy makers aware of the settlement and 
permit[s] them to bring other policy considerations into the larger settlements"5

• 

Under the Procurement Act(§ 5427), contract dispute claims are directed to "the 
Chief Procurement Officer, the Director of Public Works or the head of a 
purchasing agency" or a designee, that is, policy makers. Procurement Act 
contract disputes are not made to or decided by rank and file Claims. 

With the addition of administrative review of contract disputes by the Public 
Auditor, even more scrutiny by a director-level policy maker trained in contract 
accounting rules is brought to bear under the procurement law than exists under 
the Claims Act. The Procurement Act thus provides even more careful 
assessment of contract claims than does the Claims Act. 

Taking the Attorney General out of the contract dispute process of the Claims 
Act, as a primary actor, facilitates the AG's role, under the mandates of the 
Procurement Act, as a legal counsel and legal advisor; it eliminates the conflict 
between acting as a decision-making client and advising a client. 

4 "[T]he Attorney General, having cognizance over all legal matters concerning the 
government of Guam, must be made aware of all suits against the government, or any of its parts, 
as soon as possible. Waiting upon delivery by the affected agency could lose, and has lost under 
prior law, valuable time and sometimes money." (Comment, 6 GCA § 6209, of the Claims Act; 
italics added for emphasis.) 

5 Comment, 6 GCA § 6206, of the Claims Act. 
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There is no longer any need to encumber the contract dispute process over 
monetary claims with the claims procedures of the Claims Act. This Bill 
disentangles the Claims Act from the Procurement Act. It amends 5 GCA § 5427 
to allow the agency head, CPO or Director of Public Works to settle any contract 
dispute, including liquidating the amount of any claim "with the concurrence of 
the Attorney General". The Bill further reinstates the provisions of§ 5480(c), 
originally granted in PL 16-124, to authorize the Superior Court to hear an 
appeal from the Public Auditor arising from a procurement contract dispute. 

These two features, a more expedient procurement protest process and removal 
of the administratively duplicative contract dispute process, form the major 
changes in this Bill. Other changes include many small technical changes, for 
example conforming Articles 9 and 12, and editorially to make the language less 
cluttered. 

Lastly, there are some changes of note to reflect interests expressed by Guam 
Procurement Advisory Council members and others of the procurement and 
broader community. These are principally: 

Adding a provision to § 5425(a) which limits the definition of an 
"aggrieved" person to one who has a reasonable likelihood of being 
awarded a contract, based on information known at the time of protest. 
Adding another provision to that section treating filing time limits as a bar 
to an action, waivable for just cause or compelling justice, rather than 
jurisdictional. 
Emphasizing in § 5425(b) and § 5708 that the existing language 
authorizing settlement of disputes is intended to be proactive, making 
dispute resolution, not litigation, the aim of the process. 
Various provisions requiring that decisions be based on articulable reason 
and fact. 
Provisions in §5425(£) and § 5480(d) which will mitigate claims of 
disqualification against the Public Auditor to avoid the Auditor's de novo 
review of a protest decision; in case of disqualification, the matter can be 
appealed to the Superior Court, which is then charged to review it 
according to the standards and jurisdiction of the Public Auditor. 
Provisions in § 5425(g) giving effect to the distinctions between a mere 
decision at the agency protest level and a "final" decision on appeal to OPA 
or the court, such that it is clear that an agency cannot game the protest 
due process by negating an express right of appeal of the protest decision 
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by means of issuing an award after the protest decision, before time 
allowed for appeal is exhausted. 
Provisions in § 5426 and § 5705 regarding suspension or debarment of 
contractors giving greater effect to the existing right of members of the 
public to bring petitions to suspend or debar allegedly errant contractors. 

• In § 5480(e), making express that which was implied, namely that the 
administrative remedies of the Procurement Act must be exhausted prior 
to bringing any appeal to the Superior Court concerning one of the three 
cognizable controversies in the Procurement Act. 

In my view, this represents a fix, at least an effort to fix, many of the glaring 
weaknesses in the interpretation and implementation of existing law. And it 
does so without throwing the baby out with the bath water. For all who have 
pilloried the procurement law, this Bill represents a chance to make a good faith 
effort to improve it. 

Thank you for carefully considering the matters in this Bill. They have been 
carefully considered before airing them with you. 

Respectfully, 

Isl 

John Thos. Brown 

NB: The usual disclaimers are made: I am not speaking for anyone other than myself. 
Statements in this testln1onial letter do not necessarily reflect the views of my employer 
or any organization with which I may be affiliated, however much I would hope they do. 
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CABOT 
MANTANONA LLP 

VIA HAND DELIVERY 

December 23, 2013 

Committee on General Government Operations and Cultural Affairs 
32nd Guam Legislature 
155 Hesler Place 
Hagatna, GU 96932 

Re: Written Commentary on Bill No. 224-32 (COR) 

Hafa Adai Senators and Members of the Committee: 

Attorneys at Law 

Cesor C. Cabot, Esa. 
RcvAen fv1.l ~J!cntanono, Esq. 
David P. Ledger. Esq 
Hefkei S. Hemminger. 
Catrina f\-~. Campana, 
Jessica L Toft, Esa 

My name is Jessica Toft, and I am an associate attorney at the firm of Cabot 
Mantanona LLP. The views represented herein are not necessarily that of my 
employer. 

Thank you for allowing me the opportunity to present additional written 
commentary on the important issues raised at the legislative hearing held on December 
13, 2013. 

Although most commentators would agree that some rev1s1on of Guam's 
procurement laws is necessary, proposed Bill No. 224-32 contains many revisions 
which do not adequately address the problems of the current law, and may be more 
harmful than helpful. Thus, respectfully, Bill No. 224-32 should not be passed in its 
current state. Please find below a categorized listing of some of the chief problems 
which would result from the proposed changes. 

1) Elimination of Timeliness Requirements 

The new language proposed in Bill No. 224-32 eliminates many of the existing 
unambiguous time limits required to begin and continue the protest process. 

A) No More Time Limit on Filing a Protest 
Currently, a private party seeking to protest an agency action or other problem 

with procurement must file a protest within 14 days of the date that the protestor "knew 
or should have known" of the problem. This current standard is relatively clear and 

Edge Building, Second Floor 929 South Marine Corps Drive Tomuning, Guam 96913 
Telephone: (671) 646-2001 Facsimile: (671) 646-0777 Emal!: mai!@cmlav1.us 
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easy to understand. It does not place overly burdensome limits on a protester. It only 
requires that a protester file its protest within two weeks of the time it discovers a 
problem with the procurement process. However, if the protestor waits more than two 
weeks from the time it discovers the problem to file a protest, then the protest is 
untimely, and the protester waives its right to protest the problem. This current provision 
encourages protesters to bring the protest as soon as possible after discovering a 
problem. 

The new proposed provisions on pp. 1-2, at Section 5425(a}, (a)(1), and (a)(3), 
completely eliminate the current clear time limit of 5 GCA § 5425(a). 

First, the new language in Section 5425(a) states that "A protest made to the 
office which issued a solicitation shall be deemed properly made." Next, Section 
5425(a)(3) states that the time limits specified "are not intended to be jurisdictional," but 
are intended to bar late protests "absent just cause or compelling prejudice." 

These provisions remove an agency's ability to deny late protests outright. 
Under the new provisions, any protest must be deemed properly filed, and the agency 
loses the discretion to immediately deny protests on procedural grounds. In addition, a 
protester can simply claim that they had an excuse for filing the protest late, and the 
agency can no longer deny the protest for untimeliness. 

The very first legislative finding of the bill states that the purpose of the bill is to 
expedite the review process. However, the new provisions eliminate the requirement 
that a protestor file its protest on time. This does not accomplish the legislature's stated 
objective, and in actually undermines the legislature's intent, because it allows a 
protester to drag its feet in the very beginning of the procurement review process with 
no consequences to the protester. These new provisions are not in keeping with the 
intent of the law, and therefore, the bill should not pass as currently proposed. 

B) Protest Can Now be Tolled Indefinitely 

The newly revised Section 5425(b), located on p. 4, lines 6-10 of the bill, will 
allow parties to indefinitely stall the procurement process. The added language allows a 
party to merely state that they are engaged in some sort of unspecified negotiations or 
efforts to settle a dispute with anyone, and then "any time limit" for "any action" in the 
procurement process "shall be tolled." 

This additional language is too vague and too broad. It will allow parties to delay 
the process by claiming that they are attempting to settle a dispute, and allow them to 
suffer no consequences, because every procurement time limit will be subject to tolling 
under the language used in the new provision. Further, the new provision does not 
specify the method of dispute resolution. Any type of dispute resolution will toll the time 
limits. This provision will result in a virtual black hole in the procurement process, by 
which any party may delay the procurement for as long as they want, resulting in 
unfairness to everyone, including the agency, other bidders, and the people of Guam. 
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C) Arbitration Will Delay the Protest Review Process 

As noted above, a new element of delay will be introduced into the procurement 
review process by allowing all time periods to be tolled during any settlement 
negotiations, this will also include alternative dispute resolution. 

The current law already provides for informal dispute resolution between an 
agency and a disgruntled bidder through the informal complaint process. However, the 
informal complaint procedure is under the control of the agency, which then makes the 
determination of the outcome. More importantly, use of the informal complaint process 
does not relieve the bidder of the duty to pursue a formal protest, if the informal 
complaint is not resolved. This ensures that the bidder timely uses the formal protest 
procedure. 

Under the new provisions, use of alternative dispute resolution would place the 
determination of the outcome of the informal dispute in the hands of an outside party, 
not the agency, and all time periods for use of the formal protest procedure would be 
indefinitely suspended, awaiting the outcome. This will absolutely delay the proper filing 
of formal protests by bidders. 

2) Default Agency Determinations in Favor of the Bidder 

The new provisions contained in Section 5425(e) and (f), on p. 5 of the bill state 
that if the agency fails to make a determination on a bidder's protest within 21 days of 
filing, the protest will be deemed admitted in favor of the bidder and against the 
agency. 

This is an unprecedented provision. The Guam Legislature has never adopted a 
provision with this effect. Every similar provision in Guam law where an agency is 
required to decide some type of complaint states that if the complaint is not addressed, 
then it is deemed denied. This is because over-burdened agencies have enough work 
to deal with already. 

First, 21 days is simply not enough time for the agencies to conduct a proper 
investigation and make sufficient findings in their decisions. Next, the effect of this 
provision would require an agency to have to appeal anytime the agency was unable to 
render a decision within 21 days because the decision would automatically be adverse 
to the agency, meaning automatically increased costs to the Government. The agencies 
do not have the time or the money to be required to file such appeals. 

3) Exigent Circumstances and Emergency Procurement Exceptions 

The bill, at p. 6, lines 9-14, of Section 5425(g), also includes new automatic stay 
provisions which, in effect, eliminate the existing emergency procurement exceptions, 
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and will operate to prohibit the government's ability to engage in emergency 
procurement based on need. 

The new provision will require an automatic stay of procurement at any stage of 
the proceedings, including after a contract has awarded, and has progressed, even if 
the contract is almost completed. This main provision is extremely broad, and 
essentially contradicts its own included subsections, which make clear that the 
provisions of (g)(1), (g)(2), and (g)(3) only apply before an agency's "award of the 
contract." This means that a bidder can halt an agency procurement after a contract 
has been awarded, and there are no steps the government can take to make a finding 
that the procurement contract must proceed in the best interests of the government. In 
effect, simply by filing a protest, even late in the game and after a contract award, a 
bidder can bring the procurement process to a grinding halt, with no recourse left to the 
government, even if the contract is essential to government function. 

4) GARR 

The current proposed bill contains no legislatively adopted changes to the Guam 
Administrative Rules and Regulations. 

Guam adopted all of its current procurement statutes AND all of its rules and 
regulations (GARR) directly from the ABA Model Procurement Code of 1979. The 1979 
ABA Code included a set of administrative rules and regulations which were intended to 
be adopted with the Code, and which mirror the ABA Code provisions, but also contain 
more specific directions to guide the administrative agencies who are responsible for 
applying the rules. The Code and the administrative rules were meant to go hand in 
hand together. Thus, when Guam originally decided to adopt a comprehensive 
procurement system, almost all of the ABA Model Procurement Code provisions were 
adopted as Guam's statutes, and almost all of the administrative rules and regulations 
were adopted as the GARR in Guam. 

As noted by the Office of the Public Auditor, it may be effectively impossible to 
pass new GARR separately. 

If the new provisions are adopted without any change to the GARR, the new 
Guam code provisions will be inconsistent with the existing GARR, and will cause 
confusion at the agency level, because the GARR were adopted to provide guidance to 
the agencies and the OPA, and they contain explicit and specific instructions as to 
agency procedures. As currently proposed, the existing specific instructions for 
agencies will be invalidated by the statutes, and there will be no new instructions to 
replace them. 

5) Overall Effect of New Provisions Encouraging Delayed Protests and 
Litigation 
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Finally, the overall effect of the new provisions will be to allow protesters to delay 
the protest review process from the very beginning, and to encourage more litigation by 
protestors. 

A) No Established Basis in Law 

Currently, because Guam's procurement laws were adopted from the ABA Model 
Procurement Rules and accompanying Regulations, there is a history of case law 
interpreting these laws. This history of case law from other jurisdictions, such as Hawaii, 
which have adopted similar laws, provides stability and easy reference for those 
attempting to engage in the procurement process in Guam. 

The proposed revisions have no similar history of interpretation. The new 
provisions have no similarities to other laws, and have no point of reference for new 
protests. This means that every new provision will be subject to challenge. In practical 
effect, there will be an incentive for every losing bidder to file a protest, because there is 
no body of established law which would discourage the protests before they are filed. 

B) Sovereign Immunity Implications and Contradiction re: Attorney's Fees 

The new proposed Section 5425(h) in Bill No. 224-32 raises two major initial 
problems: 1) the government's waiver of Sovereign Immunity is implicated in a manner 
which is very negative for the government; and 2) the provisions are completely 
inconsistent as to the allowance of attorney's fees in favor of the protester. 

1) Sovereign Immunity Implications 
The Government of Guam may only be sued by its own consent. Currently, the 

Government of Guam only agrees to be sued for claims based on existing contracts, 
torts, land takings, and review of procurement under 5 GCA § 5480. 

The Government of Guam has never before consented to be sued for attorney's 
fees based on a private party's mere expectation of a contract. See Organic Act 
Section 3, the Government Claims Act, and current 5 GCA §§ 5425(h) and 5480. 

The newly proposed revisions to the procurement laws, under proposed Section 
5425(h)(3), p. 8, lines 4-12, attempt to give protestors the right to collect private 
attorney's fees from the Government of Guam. There is no benefit to the Government 
to allow this, and no other jurisdiction in the United States has adopted such a provision. 

2) Protestor's Right to Attorney's Fees 
Next, even if the Legislature considers this change, the newly proposed provision 

is drafted so that it contradicts itself. 

The first portion of the proposed Section 5425(h), at p. 7, lines 14-20 states: "(h) 
Entitlement to Costs .... when a protest is sustained, the protestant shall be entitled to the 
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reasonable costs incurred in connection with the solicitation and protest, including bid 
preparation costs, excluding attorney's fees, .... " 

However, the third portion of proposed Section 5425(h), at p. 8, lines 14-20 
states: "(3) The Public Auditor shall have the power to assess reasonable costs 
including reasonable attorney fees incurred by the government, including its 
autonomous agencies and public corporations, or any protestor or interested party 
against any party, including the government, making a protest, motion or bringing 
any action .... " 

These two provisions squarely contradict each other. The first portion states that 
a protester is not entitled to attorney's fees, and the later portion states that a protester 
is entitled to attorney's fees. If the bill were to pass with this provision, any court 
attempting to interpret this provision would most likely strike it for inconsistency. 

This provision is the portion of the law that allows the Government to collect 
attorney's fees against frivolous protesters, and which discourages needless protests 
and litigation. Therefore, this provision must be clear and correct in order to be applied. 
The new revisions would cause confusion and would remove the current built-in 
disincentive against frivolous protests. More importantly, because of its inherent 
contradiction in terms, it would most likely be found void. A clear and unambiguous 
version of this provision must exist in order to prevent meritless protests and litigation, 
and thus, the bill should be re-drafted in order to effectively accomplish the objectives of 
the Legislature. 

In closing, I humbly thank you for the opportunity to present written testimony on 
Bill No. 224-32. I respectfully submit that this bill should be further revised before it is 
considered for passage into law. 

Sincerely, 



(1be following text was tt~ed m a visual presemation by 1,fr. Thomas J. fi,;her, Fisher and Associates 
Attorneys at Law, during the public bearmg for Bill No. 224-32 (COR) on December 13, 2013.) 
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Comments 

• Standard for protest changes from "aggrieved" in (a) 
to "reasonably aggrieved" in (a)(2) 

• "Aggrievement" or "standing" has two components; 

1. Facts raise a reasonable apprehension that 
the solicitation may be contrary to law or 
regulation (a)(2); and 

2. Person would have been in a competitive 
position to be awarded the contract. 

Problem; No bidder/offeror knows if it is in a competitive 
position until post bid-opening in the context of 
Invitations for Bid and post-ranking in the context of 
Requests for Proposal. Deprives agency of opportunity to 
fix a defective solicitation 



Alternative: 

(2) A protestor may be aggrieved if it can show that, 
but for a significant error in the procurement process, 
it would have had a substantial chance of securing the 
contract 

(i) Aggrievement goes directly to the 
question of standing; the issue must be 
reached before addressing the merits of 
either a protest or an appeal. In the event of 
an appeal before the Office of Public 
Accountability, and in deciding whether a 
protestor would have had a substantial 
chance of securing the contract, the Public 
Auditor shall show proper deference to the 
views of the procuring agency. When an 
agency's decision is reasonable, the Public 
Auditor may not substitute its judgment for 
that of the agency. 

Amazon Web Services, Inc. v. United States, 1I3 

Fed.Cl. 102 (Fed.Cl., 2013J 



Comments 

• Section (3) appears to contain a drafting e1Tor. It 
refers to "resolution of disputes" when what is meant is 
"time to protest". 

• As amended, Because of the "just cause"/ 
"compelling prejudice" estoppel, this section requires 
serious reflection.Conceivably a protest could be filed 
months after performance has begun. 



§5425. (b) Authority and Obligation to Resolve Protests. The Chief 
Procurement Officer, the Director of Public Works, the head of a 
purchasing agency, or a designee of one of these officers are encouraged 
and shall have the authority, prior to the commencement of an appeal to 
the Public Auditor or an action in court concerning the controversy, to 
settle and resolve a protest of an aggrieved bidder, offeror, or contractor, 
actual or prospective, concerning the solicitation or award of a contract. 
It is in the best interest of the Government of Guam to resolve and settle 
such protests expeditiously and informally without administrative or 
judicial review so long as its minimum needs may be satisfied and 
effective competition fostered. This authority shall be exercised in 
accordance \vith regulations pro1nulgated by the Policy Office, which 
may include use of settlement conference, expedited Alternative Dispute 
Resolution (ADR) and debriefing methods. Any time limit established 
by this Article for the taking of any action, administrative or judicial, 
shall be tolled during any period in which the parties are in good faith 
engaged to resolve and settle any dispute arising under this Article. 

5 



Comments 

• Section entitled "Authority and Obligation to Resolve 
Protests" 

Language doesn't make informal resolution 
inandatory. This is appropriate; neither side should 
be forced into ADR 

• Problem. When does resolution tolling period begin 
and end? 

Alternative; 

"Any time limit established by this Article for the taking 
of any administrative action may be tolled by stipulation 
of the parties made during the applicable time period. 
This period of tolling shall cease upon written notice that 
a party has withdrawn from the stipulation served upon all 
parties." 



§5425. (g) In the event of a timely protest under Subsection (a) of 
this Section or under Subsection (a) of§ 5480 of this Chapter, the 
Territory shall not proceed further with the solicitation, or "vith the 
award, or performance of the contract prior to the time allowed to appeal 
from, or the resolution of, such protest, and any such further action is 
void, unless: 
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Comments 

• This is the automatic stay. 

• This section as amended would require, in the case of 
a protest a stay of performance even though the 
contract had been awarded. Because new section 
(a)(3) removes the time bar, contracts can be 
disrupted at any time. 

• Current law; stay in place upon filing of protest. 
Once protest is resolved stay is lifted Jn the Appeal 

of Guam Publications, Inc., OPA-PA-08-007 

• OP A has reversed itself and now states the stay in 
place throughout the appeals process. Current law 
does not support this position 

• This proposed amendment codifies the OPA's new 
interpretation 

• Consequences are very serious. Agency needs could 
go unaddressed for months. 
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§5425. (h) Entitlement of Costs. In addition to any other relief or 
remedy granted under Subsection (c) or (e) of this Section or under 
Subsection (s) of§ 5480 of this Chapter, including the remedies 
provided by Part B of Article 9 of this Chapter, when a protest is 
sustained, the protestant protestor shall be entitled to the reasonable 
costs incurred in connection with the solicitation and protest, including 
bid preparation costs, excluding attorney's fees, if ... : 

Comments 

• Disincentivize protests 

• Agency mistakes are not the problem 

• Disappointed bidders have an economic 
incentive to protest 

If incumbent, they can continue performance 

Price of entry is low compared to potential 
reward 

• Require posting of an Appeals Bond 

Not overly burdensome; already require bid 

and performance bonds 

• Award attorney's fees to Agency if protestor 
does not prevail 

I() 



Eddie Baza Calvo 
Governor GSA GENERAL SERVICES AGENCY 

(Ahensian Setbision Hinirat) 

Department of Administration 

148 Route 1 Marine Drive, Piti, Guam 96915 Benita A. Manglona 
Director Tel: (671) 475-1707 Fax Nos: 1671) 475-1727 / 475-1716 

Memorandum 

The Honorable Benjamin JF. Cruz 
Vice-Speaker 32" Guam Legislature 

November 19, 2013 

Chairman of the Committee General Governmental 
Operations. Procurement and Cultural Affairs 
155 Hesler Street 
Hagatna, Guam 96910 

Re: Comments on Bill 224-32 

Ray Tenorio 
Ueutenant Governor 

Anthony C. Blaz 
Deputy Director 

I am in receipt of bill 224-32 "An Act to Amend Sections 5425. 5426. 5427, 5450, 5452, 
5480,5481 and 5485(a) and (b) of Article9, and Section 5703. 5705, 5706(b) 5707(a), 
5708 of Article 12, Chapter 5, Title 5 of the Guam Code Annotated Relative to Clarifying 
Legal and Contractual Remedies in Guam Procurement Law." And have the following 
comments: 

Section 5425(b)(2) is unclear. "What is the intent of" ... to be competitive position to be 
awarded the contract." 

Section 4325(b) ;s use of an expedited Alternative Dispute Resolution and debriefing 
methods, does not ensure an expedited process of resolution. We recommend that this be 
taken out. 

Further on in this same section. if the intent of this legislation is to expedite the process. 
we recommend the remainder of this section be deleted. 

Jn Section 5425(e) "Failure to Render Timely Decision, a new subsection ( l) be added to 
read: Should a government agency or department needs more time to address the protest, 
an additional twenty-one (21) days will be granted. Such an extension shall be sent to the 
protestor " 

In Section 5425(t), Appeal. The last sentence of this section should be deleted and 
replace with the following: "If for any reason the Public Auditor is determined to be 

COMMITED TO EXCELLENCE 



disqualified to hear such an appeal, the assigned legal officer from the OP A that hears the 
case, may hear the case." 

The last phrase in Section 5425(g)(l)" ... or the Governor then isseus a Declaration of 
Emergency Procurement as authorized by Section 5215 of this Chapter. and ... " does not 
make sense. The declaration of Emergency by the Governor is for a thirty ( 30) day 
supply of goods or service. The use of the emergency is not intended to be for the final 
disposition of the contract, but for a temporary basis of getting the supplies or equipment. 
We believe that this phrase should be deleted. 

In Section 5425((g)(3), the proposed addition should be deleted. The Public Auditor 
should not have the authority to override the Governor in determining whether an 
emergency is necessary for the procurement. since the procurement is for a temporary 
matter. The contract in question is subject to the Public Auditor's determination, not a 
temporary one questioning the substantial interest. 

In Section 5426(f), the proposed language requires that the government must immediately 
investigate a petition for a debarment or suspension filed and if no answer is provided in 
sixty (6) days, that it may go forward to the Office of Public Acconntability. This is 
another unfunded mandate placed upon the government and should the legislature require 
this, it should provide the funding for requiring an immediate action. 

Section 5452(c) should stop after" ... awarded the contract." 111e rest of the sentence is 
unccessary. 

In Section 5703, the proposed additional language, should be deleted. 

Thank you for the opportunity to comment on this bill. 

c~ , -~ 11 

cL'.ALol~ )s A~~"A'LLE 
Chief Procurement Officer 
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MINA' TRENTAI Dos NA LIHESLAITRAN Gl!AllAN 
Committee on Public Safety, Infrastructure & Maritime Transportation 
Ste. 207, Ada Plaza Ctr.. 173 Aspinall Ave. 
Hagi\tfia, Guam 96910 

RE: HILL NO. 224-32 

Hafa Adai Senator Ada: 

P,O_ Box 3770 
Tan1uning, GU 96931 

Te!: {671 646-0300 
Fax: )646-8823 

1.r1vvvv,guamairportcom 

I am writing to provide you with the comments of the Antonio B. Won Pat International 
Airport Authority. Guam ("GIAA") on the amendments to the Guam Procurement Law proposed 
in Bill 224-32. 

• §5425(a)(l ): 

The protest shall be submilted in writing within fourteen (14) days afier such aggrieved person 
knows or should know of the facts giving rise to the belief that such person may be aggrieved, 
provided. however. that in no event shall a protest based upon alleged improprieties in a 
solicitation be filed after the bid submission deadline or the time set for receipt of proposals. as 
the case mav be. 

This suggested revision is intended to require bidders and proposers to immediately raise 
improprieties in the solicitation documents. This ailows the agency to address any improprieties 
or mistakes in the solicitation document prior to the bid or proposal submission deadline and 
avoids the time and expense associated with going through an entire procurement process, only 
to have the solicitation delayed or cancelled because of a matter that should have and could have 
been raised earlier. 

• §5425(a)(3): 

The time limits c;pecified fur the resolution of disputes arising under thic Section. including any 
administrative and judicial reviev1 provided in this Article 9, are not intended to be jurisdictional, 
but :;hall be treated as a bar ab:ient jllst cause or compelling prejudice. 

AMERICAN ASSOCIATION 
OF A!RPO!Tf EXECUTIVES 

Tl.A + 
iHE INTERNATIONAL AIR CARGO ASSOCIATION 
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GIAA proposes that this entire section be stricken. Allowing bidders or proposers an 
opportunity to provide excuses for their delay in filing a protest causes uncertainty in the process. 
"Just cause'" and ·'compelling prejudice" are not defined and will likely result in additional 
litigation as parties disagree over what constitutes just cause or compelling prejudice. Further. 
with the current 14 day protest deadline. bidders and proposer are encouraged to closely and 
expeditiously review the procurement process to determine if a basis for protest exists. 

• §5425(e): 

Failure to Render Timely Decision. lf the protestor does not receive a decision'*- on the protest 
as required under Subsection (c) of this Section vvithin twenty-one (21) days from the date of 
receipt of the protest, the protestor may make a written request to the ofiice wherein the protest 
was made to render such a decision on the protest. If no decision as required under Subsection 
(c) of this Section is made and served upon the protestor within seven (7) business days after 
receipt of such written request, or within such longer period as may be expressly and in writing 
agreed upon by the parties, then the protest shall be deemed admitted. 

The suggested changes are to clarify when the 21-day time period commences, and to 
clarify that weekends and holidays are not to be counted when calculating the 7-day time period. 

• §5425(1): 

Appeal. A decision under Subsection ( c) of this Section including a decision there under 
regarding entitlement to costs as provided by Subsection (h) of this Section, may be appealed by 
the protestor to the Public Auditor within fifteen (15) days after receipt by the protestor of the 
notice of decision on the protest. and a decision protest deemed admitted under Subsection (e) of 
this Section may be appealed by the office to which the protest was made, to the Public Auditor, 
within fifteen ( 15) days after the date the protest is deemed admitted HS provided in Subsection 
(i) of thiG Section. If for any reason the Public Auditor is determined to be disqualified to hear 
such an appeal, a decision under Subsection (c) or a protest deemed admitted under Subsection 
J.rj of this Section may be appealed directly to the Superior Court in accordance with Subsection 
(a) of§ 5480 of this Chapter 

The first change was made to correctly state that it is a protest that is deemed admitted 
under Subsection (e), not a decision. The deletion of "as provided in Subsection (i) of this 
Section" was made because Subsection (l) already provides that the appeal shall be made to the 
Public Auditor; Subsection (i) refCrs to appeals to the Superior Court of a decision of the Public 
Auditor, and is thus not applicable. The last change was made to allow an agency to appeal a 
protest deemed admitted under Subsection ( e) directly to the Superior Court in the event of 
disqualification of the Public Auditor. 
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• §5245(g) 

In the event of a timely protest under Subsection (a) of this Section and the posting of bond or 
such other securitv bv the protestor upon such terms as is approved bv the Public Auditor or 
Court. as the case may be, the Territory or governmental bodv shall not proceed further with the 
solicitation, award, or performance of the contract prior to the time allowed to appeal from, or 
the final resolution of, such protest, and any such further action is void. unless: 

(l) The Chief Procurement Oflicer, eF-the Director of Public Works, or the head of the 
purchasing agency, with wTitten concurrence of the head of the using or purchasing 
agency and the Attorney General or designated Special Assistant or Deputy Attorney 
General, then makes a written determination that the award of the contract without delay 
is necessary to protect substantial interests of the Territory, or the Governor then issues a 
Declaration of Emergency Procurement as authorized by § 5215 of this Chapter; and 

(2) Absent a E!Declaration of e.Emergency pI'rocurement by the Governor, the protestor has 
been given at least (2) days notice of such determination (as provided in 1 G.C.A. § 
1004); and 

(3) If the protest is pending before the Public Auditor or the Court, the Public Auditor or 
Court has confirmed the validity of such determination am! or dDeclaration, or if no such 
protest is pending, no protest to the Public Auditor or the Court challenging the validitv 
of such determination or dDeclaration is filed prior to expiration of the two (2) day period 
specified in Item (2) of Subsection (g)Q} of this Section; but if such a protest is filed, an 
expedited hearing shall be noticed to all interested parties and held to determine the 
validitv of whether to confirm any such determination of necessity and substantial 
interest or dDeclaration of e.Emergency pI'rocurement. 

The first change was made to require the posting of bond or security approved by the Public 
Auditor or Court in order for a stay to be effoctive. The requirement for the posting of bond is 
consistent with civil practice where a stay pending appeal is only effective if a supersedeas bond 
is posted and approved by the Court. Requiring the bond or security assures that the agency has 
protection for not being able to carry on its business during the appeal process, which couid go 
on f(Jr many months. 

The change to add ··or governmental body" was done to address the situation where the 
solicitation is issued by an autonomous agency or public corporation. The change to Subsection 
(1) was made to allow the head of the purchasing agency to make the determination of 
substantial interest and to recognize the appointment of Special Assistant Attorney Generals 
under§ 5150 of the Procurement Law. The changes in Subsection (3) were made to clarify that 
if no protest is pending, the protest on the validity of the determination or Declaration should 
first go to the Public Auditor before the Court and to clarify that the protest is one to challenge 
the validity of the determination or Declaration. 
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• §5481 (a): 

Protested Solicitations and Awards. Any action under § 5480(a) of this Chapter shall be 
initiated, absent compelling cause or unfair prejudiee, within fourteen ( 14) days after receipt of a 
final administrative decision. including a decision of disqualification of the Public Auditor m 
accordance with § 5425(t) of this Chapter. 

''Compelling cause·· and ·'unfair prejudice" are undefined. As stated above, allowing 
bidders or proposers an opportunity to provide excuses for their delay in filing a protest causes 
uncertainty in the process. Rather than promoting the policy of resolving procurement protests 
expeditiously, allowing a delay for "compelling cause'' or "unfair prejudice" will result in 
additional litigation as parties disagree over what constitutes compelling cause or unfair 
prejudice. 

GlAA recommends that the following provisions be added to Bill 224-32: 

• A new § 5030(y) is hereby added as follows: 

Attorney General means the Attorney General of Guam or any Special Assistant Attorney 
General designated under § 5150 of this Chapter. 

This change is requested to recognize the appointment of Special Assistant A Gs under § 
5150. 

• A new Section 17. 

Section 17. No Retroactive Application. This Jaw shall not be construed to have retroactive 
effect and shall not apply to protests filed as of the date of enactment. 

This addition explicitly states the general rule that retroactivity is not favored in the law. 

GIAA supports the efforts made in Bill 224-32 to promote the expeditious resolution of 
protests and resolution employing alternative dispute resolution methods. GlAA respectfully 
requests that the Legislature consider the changes suggested above as it considers Bill 224-32. 

CHARLES H. ADA 11 
Executive Manager 
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Senator Benjamin F. Cruz 
32nd Guam Legislature 
Hagatna, Guam 96910 

Dear Senator Cruz, 

172 South Marine Corps Drive 
Asan, Guam 96910 

Telephone: (671) 475-8389/90/92194 
Facsimile: (671) 475-8396 

John S. Unplngco 
Governor's Special Assistant 

I will like to give a carefully considered testimony on Bill 224 authored by Senator 

Tom Ada. Unlortunately, I have returned from an off-island business trip only last night 

and am unable to put such testimony together in the time remaining before the hearing. 

I would like to give you the testimony next week so that I can properly analyze the bill. 

I would therefore appreciate your consideration of my request to submit my testimony 

after the hearing of the bill scheduled for tonight. 

Your kind consideration of my request is most appreciated. I shall give you my 

written testimony on the bill next week. 

Q~-
JcjttN S. UNPINGCO 



TESTIMONY OF JOHN S. UNPINGCO 
ON 

BILL 221-32 

Thank you for the opportunity to testify today. It is an honor and a pleasure. 

Bill 221-32 is flawed. It seeks to make it easier for private industry to ensnarl 

procurements in protest. It changes the procurement law to favor private businesses to the 

detriment of the Goverrnnent. It is for this reason, that I am opposed to it. 

From the start, Bill 221-32's Findings and Intent is wrong. It states that "the procurement 

system is intentionally created to 'outsource' the real time policing of the procurement process to 

the private sector by way of protests" ... 

This is a novel yet erroneous approach. The question here is who is doing the 

' 
outsourcing? Under the Federal Acquisition Desk Reference by Steven Tomanelli, it is the 

government agencies which regulate and control contracting with federal government. Section 

1-201-1, Section 1-201-2, Section 1-202 and most importantly Section 1-304. Granted, this is 

the approach in federal procurement. But, state procurement laws are modeled after the federal 

procurement law and this is a bedrock principle of government contracting. 

We must not forget that it is private industry which seeks to do business with the 

government and not the other way around. Thus, private industry must accept the rules laid 

down by the government. This is also a basic difference between government contracting and 

ordinary contracting. In government contracting, it is the government which dictates how the 

private sector does business with it. This is one of the fundamental differences between 

llPage 



protest bond. That is order to protest one must file a I 0% bond and then one can protest. If one 

prevails then he gets the entire bond refunded. If he fails to prevail, the protest bond is forfeited 

to the government. This will force protestors before they file a protest to think of the strength of 

their protest. It will force a protestor who did not submit a bid to carefully think out his position 

before protesting. Passage of this bill in its present form without adding a protest bond will 

result in more protests paralyzing the government which the government can ill-afford and which 

all Senators do not want to see happen. 

One last thing should be covered. Why can't we have time limits for the hearing officers 

at the OP A to decide a case ratht.'r than them setting their own discovery schedules, hearing 

schedules and then issuing a decision when they well please? Give them time limits as they are 

administrative judges not judieial judges. And, even the judges in the Superior Court have time 

limits in which they must decide a case. The government cannot be paralyzed while an OP A 

hearing officer decides a case. There should be some time limits set on rendering their decisions. 

Thank you for your kind attention, this concludes my testimony. 
I 
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www.gdoe.net 
P.O. Box D.E., HagatBa, Guam 96932 

Telephone: (671)475-0457 or 300-1547/1536•Fax: (671)472-5001 
Email: jonfernandez@:gdoe.net 

JON J.P. FERNANDEZ 
Superintendent of Education 

Honorable Benjamin J.F. Cruz 
Vice-Speaker, 32°d Guam Legislature 

December 30, 2013 

Chairperson, Committee on General Government Operations and Cultural Affairs 
I 55 Hesler St. 
Hagatna. Guam 96910 

Dear Vice-Speaker Cruz, 

Thank you for allowing me to provide testimony on Bill No. 224-32, An Act to Amend §5425, §5426, §5427, 
§5450, §5452, §5480, §5481 and §§5485 (a) and (b) of Article 9, and §5703, §5705, §5706(b), §5707(a), §5708 
of Article 12, Chapter 5, Title 5 of the Guam, Code Annotated Relative to clarifying legal and contractual 
remedies in the Guam Procurement Law. 

As the Superintendent of the Guam Department of Education ("GDOE"), I recognize the need for an efficient 
and effective procurement process in order to provide supplies and services to our schools, teachers and 
students. I am in full support of any amendment to the Guam Procurement Law that will assist GDOE in 
obtaining critical supplies and services in a manner that is expeditious and efficient. I am also in support of 
treating all potential vendors fairly, and in garnering all benefits that a competitive, yet fair, process has to offer. 
We are after all, stewards of public funds. 

After a thorough reading of the Bill No. 224-32, I am providing the following comments in the hope that it will 
assist the Legislature in the ultimate goal of producing a procurement process that is efficient and effective. I 
provide the fol lowing comments because though the goal of this legislation if to make the procurement process 
efficient, language contained in this legislation may thwart that goal. 

The proposed revision of a time standard, contained in §5425(e), for an agency to issue a decision after a 
procurement protest is filed will support the goal of making the procurement process efficient and effective. 
However, the proposed consequence of an agency not responding to protest within the time allotted may not 
accomplish this goal. As the current proposal is written, if an agency does not respond to a protest within the 
time allotted the protest will be treated as admitted. This may lead to confusion and further delay of the 
procurement process. For example, if the fourth lowest bidder files a protest and demanded that it be selected 
for award, will a non-response to this bidder's protest antomatically result in an award to this bidder? If passed 
in this form, Bill No. 224-32 would allow for that scenario to occur. It would be prudent instead to treat a non­
response as a denial of the protest and trigger a bidder's right to appeal. 

Bill No. 224-32 does not contain any proposed time standard for the Public Auditor to hear the merits of a 
procurement appeal after it has been filed in the Office of Public Accountability ("OPA"). Therefore, a time 
standard for the OPA would assist in resolving procurement appeals in a prompt manner. Additionally, it is 
noteworthy that even the Judiciary of Guam has adopted time standards for the final 9icii JJieD·rom 
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the date a case is filed with the court system. Therefore, the addition of a similar type of time standard for OPA 
will accomplish the goal of making the procurement process efficient and effective for both the agency and the 
aggrieved bidder. 

The proposed revision of §5425(g) by adding the word "performance" is problematic and would not accomplish 
the goal of making the procurement process efficient and effective. As an example, a contract between an 
agency and a vendor performed for months or even years may be protested. If the proposed §5425(g) is 
adopted, a stay would be in place after this contract has been substantially performed. There is no objection that 
a valid protest may be filed. Nonetheless, there should be no interruption of a valid contract if performance has 
occuned. The adoption of this revision would effectively allow the ability for a third party to interfere with a 
validly executed contract hetween the agency and its contractor. 

Another proposed revision of §5425(g)(3) that is problematic would effectively give the Public Auditor the 
authority to review the Governor of Guam's declaration of an emergency procurement. This grant of authority 
to the Public Auditor may go beyond the scope of her intended duties and oversight. The Governor of Guam 
alone has the authority through an executive order to declare an emergency through his Organic powers. In 
addition, this proposed section requires the Public Auditor to conduct au expedited hearing to confirm either the 
determination of substantial need or the Governor's declaration of an emergency procurement, but this proposed 
section neither defines the an expedited schedule for the OPA to hear this type of matter. 

The proposed revision of §5426 is of concern becanse it gives a party the right of appellate review hy the Public 
Auditor when an agency has denied a petition to debar or suspend a vendor. This is problematic because, for 
example, this allows a competing business to complain about a vendor despite the agency being satisfied with 
this vendor's performance, and will clog the Office of Public Accountability with needless litigation. If waste 
of government resources is the issue, there are other provisions in Guam Law that allow for a party to seek 
redress. Vendor performance is best evaluated by the agency, and the agency ultimately makes the 
determination whether to debar or suspend based on a vendor's performance. 

GDOE appreciates the efforts of the Legislature to accomplish an efficient and effective procurement process. 
Thank you for this opportunity to submit the testimony. Please feel free to contact me with any further 
questions or comments. 

Senseramente, 

cc: 
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Phillip J. Tydingeo 
Chief Deputy Auorney General 

()ffice of the t\ttorney General 

Honorable llcnpmin J. F. Cruz 
\'ice Speaker, 3211

d c;uam I .cgislature, and 
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Operations and Culrural Affairs 
Suite 107, 155 Hesler Street 
Haga ma, Guam U.S.A. 9691 () 

Januarv 6, 2014 

Re: \\c'ritten Testimonv for Bill No. 224-30 :\mending Various Sections of the 
Guam Procurement Law (5 GC \ Chapter 5) 

Dear Vice Speaker Cruz: 

Thank you for allowing me to submit my Office's written testimonv and comments to !lill No. 224-
30 at this late date. l enclosed arc the comments, section by section. 

The bill proposes to make numerous critical changes to the (;uam Procurement Law in the name of 
expediting the procurement process as especiaUy relates to the handling of protests, but also with 
respect to dcbar1ncnts and contract controversies. Some nc\v deadlines arc added, \vhich is not 
necessarilv a bad thing, but many of the changes arc extremely government-unfriendly. 

The findings also state it "ncccssarv to improve the cfficiencv and efficacv of the administrative and 
judicial remedial schc1nc" set out in the (;uam Procurcn1cnt ],a\v. \\/hat this means, as is apparent 
from a rcadmg of the bill, is that the amendments effccnnly take the handling of certam contract 
controversies out of the (;ovcrnrnent (~la1ms .\ct. 

The biggest danger with this bill is to adopt it wholesale without giving it great thought and a studied 
review. This bill needs to be dissected line-by-line as the implications arc deep, including monetary 
ones, and there should be mark-up meetings with the stakeholders. 

\Ve hope you \vill consider our cornmcnts, and \VC \vould be \villing to discuss any of our co1nn1cnts 
with vou, Senator Torn Ada and others if anyone has any questions. T~· 

~~/(/~. 

cc: Senator 'J'om .\da 

f:IfONARDO M. RAPADAS 
Attorney General 

590 South Marine Corps [)rive• Suite 706, ITC~ Building• 'rarnuning, Cluam 96913 • U_S.1\. 
'felephone (_671) 475-3324 • Facsi1nile (67 l) 472-2493 • \VW\V.!!ua1nag.on_;, 



Attorney General's Office Comments to Bil! No. 224-32 
January 6, 2014 
AG Ref: LEG13-1107 

Note: All references herein to "AGO" means the "Attorney General's Office." 

Section 1. Findings and Intent. This section states that the intent of the bill is to expedite the review 

process, and finds the need for prompt issuance of decisions on protests to avoid prolonged 

procurement disputes. While a few of the changes in the bill do indeed provide for deadlines for 

decisions to be made, the majority of the bill does exactly the opposite of speeding up the disputes 

process. Instead, this bill, if passed as is, will result in more disputes being filed with a longer resolution 

period, and more being paid by the government, for the reasons noted below. Finally, the meaning of 

the last paragraph is lost on the AGO. 

Section 2. Amends 5 GCA § 5425. 

§ 5425(a)(l) ··The AGO does not have objections to the proposed amendment. 

§ 5425(a)(2) ··In lieu of the proposed language, the AGO suggest that the following be substituted. The 

following was the AGO's recommended language in Bill 336-30: "An aggrieved person or party means 

an actual or prospective bidder or offeror, or contractor, whose economic interest might be affected 

substantially and directly by the issuance of a solicitation, the award of a contract, or by the failure to 

award a contract, and whether an actual or prospective bidder or offeror has economic interests will 

depend upon the circumstances of each case." 

§ 5425(a)(3) ··The proposed amendment states that time limits are not meant to be jurisdictional. In 

other words, if a protesting party misses the deadline to file a protest, he can still file one and be heard 

if he thinks he has "just cause" or can show "compelling prejudice." This amendment is not consistent 

with the intent to make the dispute resolution process expedited and timely. Such timelines should be 

jurisdictional, and adding in such concepts as "just cause" and "compelling prejudice" as justification for 

missing a timeline is going to introduce into the process lengthy pre-hearing motions over unintelligible 

concepts of "just cause" and "compelling prejudice." All lawyers know and understand that having time 

limits is not an unreasonable standard, and is in fact good and an accepted standard in western 

jurisprudence. All procedures should have certain preliminary hurdles that one has to pass in order to 

get into the game. The AGO suggests that the proposed amendment to§ 5425(a)(3) be omitted, or else 

the language should be changed to say that time limits are in fact jurisdictional. 

§ 5425(b) • • (1) The AGO suggests that the words "Notwithstanding any other law" precede the first 

sentence because the last few appropriations acts for the government have included requirements that 

specific appropriations must be available for settlements. Without the suggested phrase, no 

settlements will be possible unless there is a specific appropriation. (2) The phrase "are encouraged" in 

the first sentence should be omitted because it does not belong in the Guam Procurement Law. Adding 

the phrase here does not make it so, and there is no effective way of enforcing this statutory 

admonition. If it must be given at all, then encouragement should be placed in the bill's intent and 

findings. (3) The sentence beginning "It is in the best interest of ... "and ending "effective competition 
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fostered" does not make much sense, and in any event does not belong in the Guam Procurement Law. 

If anything, it is better placed in the findings and intent of this bill. (4) The phrase "which may include 

use of settlement conference, expedited Alternative Dispute Resolution (ADR) and debriefing methods" 

is superfluous as the Policy Office may promulgate procurement rules. However, the AGO does not 

object to keeping the language as a suggestion for the Policy Office. Later, if the Policy Office proposed 

to make rules about these stated methods, then we would have the following questions: Is expedited 

ADR available? Is the government responsible for the expenses to go through an expedited ADR? What 

does "expedited" mean in this context? What are "debriefing methods"? (5) The AGO's position is that 

the last sentence of§ 5425(b) should be removed entirely. Any tolling prolongs the overall process. 

However, if tolling is necessary, it should be done only if both parties mutually agree to toll the process. 

(6) Finally, adding "and Obligation" to the title of this section is not helpful. It is a title and under 

general statutory construction would have little or no effect. And, what does it mean if a party fails to 

fulfill its "obligation" or a party accuses another party of failure to fulfill its "obligation", what is it's 

meaning? These questions are unanswered in the proposed language. 

§ 5425( c)(l) and ( c)(2) ··The AGO does not object to the proposed language. 

§ 5425( c)(3) ··The last phrase "must be rejected" should be changed to "are rejected." 

§ 5425(d) ··The AGO does not object to the proposed language. 

§ 5425(e) ·The last word "admitted" means that if the government is unable to provide a timely 

response (and very often there are valid reasons why it is unable to), then the protest is sustained. This 

just puts the government in a more difficult position, and is probably unusual as far as procurement 

procedures go. There is really no reason for the government to place itself at a disadvantage here, since 

it is the government that is writing the rules for government procurement and can give itself this 

advantage without violating any of the intent stated here or the policies set out in 5 GCA § 5001. 

However, as is everything else with this bill, this is a policy call, but the AGO does not find that putting 

the burden on the government in this instance promotes a better or more streamlined procurement 

process. The AGO prefers to see the word "admitted" changed to "denied." 

§ 5425(f) · · (1) For the same reasons stated in the AGO's comment to§ 5425(e), the word "admitted" in 

§ 5425(f) should be changed to "denied." The burden should be on the protesting party, not the 

government. If the AGO's comment is adopted, then the phrase "by the office to which the protest was 

made" should be omitted. (2) The last sentence of subsection (f) addresses disqualification of the Public 

Auditor, and moves the matter directly to the Superior Court using court rules. It is a mistake to open 

the courthouse door here. There should be a mechanism for appointing an alternative hearing officer, 

probably still through the auspices of the OPA and its budget. The AGO believes that if the intent of the 

bill is to save time, then the better solution is for the Presiding Judge of the Superior Court to appoint a 

hearing officer to proceed at the OPA level under the OPA rules. 
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§ 5425(g) ··As to the clarification that a stay remains in place for the 15 days awaiting action by the 

protester in the event of a denial of the protest, the AGO has no objection. It is good to have this 

clarified in the statute, just as the OPA has already decided. However, the revised language also will 

reverse or undo the effect of Guam Imaging Consultants v. GMHA, 2004 Guam 15. Guam Imaging 

Consultants is cited for the proposition that once an award is made in a procurement, there is no stay of 

procurement pending the outcome of a protest or appeal; in effect, the execution of the awarded 

contract may proceed. The AGO believes that if the Legislature intends to set aside the effect of the 

ruling in Guam Imaging Consultants it should specifically state as much in Section 1 of Bill 224's findings 

and intent. Otherwise, the effect of the proposed change (the addition of the words "or performance") 

is that the performance of an ongoing contract will stop if there is a protest. Stopping a contract already 

being performed will undoubtedly place an enormous burden on the government's ability to perform its 

functions and provide services. 

§ 5425(g)(l) ··The new language provides for a separate and independent process for overcoming the 

automatic stay provided for in§ 5425(g); that is, the Governor may issue a declaration of emergency. 

However,§ 5215 sets out a method of source selection, and so ambiguity would then exist as to 

whether the new language invokes a separate method of source selection, i.e., emergency procurement, 

or is limited to the use of that part of§ 5215 that provides a standard by which the Governor can 

declare an emergency, to wit, "there exists a threat to public health, welfare, or safety under emergency 

conditions as defined in regulations" and the Governor makes a "declaration of an emergency situation 

by Executive Order." In either event, it would be clearer to simply state what the process and standard 

of a Governor's emergency declaration is in§ 5425 rather than make a reference to a section of law that 

is intended to set out a method of source selection. 

§ 5425(g)(2) ··The words "exclusive of territorial holidays" should not be crossed out as they are a part 

of the phrase that follows on the next page. 

§ 5425(g)(3) ··A declaration of emergency is again mentioned at the end of subsection (3), but should 

be removed for the same reasons mentioned in the AGO's comments to§ 5425(g)(l). 

§ 5425(h) ··The AGO does not object to the proposed language, but is concerned with subsection (h)(4) 

which essentially waives the government's sovereign immunity with respect to paying for a protestor's 

attorneys fees and costs. This is certainly a policy call by the Legislature, but the Legislature should be 

very aware of opening this door and its effects, especially on the government's coffers. For your 

information, thus far, the Legislature has only opened this door with respect to bonds and long-term 

financing. 

§ 5425(i) ··The AGO does not object to the proposed language. 

Section 3. Amends 5 GCA § 5426. The majority of the amendments are technical in nature. The AGO 

does not object to any of the proposed language, except for one word in§ 5426(b)(4)(iii). The word 

"petition" should be changed to "finding" because the government needs something more than a 
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petition to justify a debarment action< A petition is a mere accusation that has not yet been proven, and 

should not be the basis for a debarment action until proven< 

Section 4. Amends 5 GCA § 5427. The AGO objects to all the changes to§ 5427 and finds that§ 5427 

should not be changed at alL 

However, if the§ 5427 must be changed as stated in the bill, then the AGO has the following two 

comments to§ 5427(b)< 

§ 5427(b) < < (1) The paragraph should begin with the phrase "Notwithstanding any other law" because 

settlements have been made subject to the last few annual appropriations act which states that there 

must be an appropriation before a settlement may occur. If a quick settlement is desired, then 

procurement settlements should be independent of the appropriations act language< Otherwise, all 

procurement settlements will have to await a special appropriation or an appropriation in the next fiscal 

year's appropriation act (2) The phrase "including: with the concurrence of the Attorney General, 

liquidating the amount of any claim" creates problems with settlement of contract disputes and is 

unnecessary< 

Section 5. Amends 5 GCA § 5450. It is unclear why the proposed changes to§ 5450 are being made< As 

best as the AGO can tell, the changes do not do anything that the law on the books as presently written 

do not already do< In fact, the proposed changes may add confusion< 

Section 6< Amends S GCA § 5452< Subsection ( c) states that there shall be a conclusive admission of a 

violation of law if a contract is ratified or affirmed< This opens up the government and government 

personnel to liability and is unwise< 

Section 7. Amends 5 GCA § 5480< In subsection (a) of§ 5480, the language about the OPA being 

disqualifying to hear an appeal should conform with our prior suggestion that the Presiding Judge of the 

Superior Court should appoint a hearing officer at the OPA level rather than removing the entire 

procedure to the court level. 

Regarding contract controversies, 5 GCA § 5480 seems intended to overturn the decision in Pacific Rock 

v< Department of Education, 2001 Guam 21. Subsection (f) of§ 5480 removes breach of contract cases 

from the Government Claims Act and places them under the Guam Procurement Law< According to 

subsection ( c ) of§ 5480, administrative review of breach of contract issues would be done by the 

Office of Public Accountability instead of the Attorney General pursuant to the Government Claims Act 

This would shorten the timelines for breach of contract and other contract controversies< It might be 

helpful for the intent section of the Bill to include a comment about changing the Pacific Rock decision< 

Currently, under the Government Claims Act, a claim must be filed within 18 months from the date the 

claim arose< Under the bill, there is no timeline requirement to resolve a breach of contract dispute 

between the parties< Breaches of contract may occur well into the beginning of work on a contract or 

after a contract is completed< There is an ambiguity as to when the contractor must make a demand on 
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the agency. If there is an alleged breach of contract or other contract dispute, the time line ambiguity 

could be resolved by setting a time limit to file a demand on the agency after a breach of contract or 

other contract dispute occurs. 

Section 8. Amends 5 GCA § 5481. 

§ 5481(a) • · (1) The AGO prefers that this section remain as it is presently exists on the books. The 

proposed changes ("absent compelling cause or unfair prejudice") merely open up the language to 

arguments. Inclusion of the phrase "absent compelling cause or unfair prejudice" allows actions to be 

filed after the 14-day period if the filing party shows a compelling reason or unfair prejudice. In other 

words, an exception to the statute of limitations is being made. The AGO thinks this is an unwise policy, 

and that is far better to have time limits without exceptions. Lawyers understand statutes of limitations 

and how they work, and there is nothing unreasonable about time limitations. (2) The last phrase is 

relative to the disqualification of the Public Auditor. The AGO has suggested that if the Public Auditor 

may not hear a case, then the Presiding Judge should appoint a hearing officer. If this suggestion is 

adopted, then this last phrase in§ 5481(a) must accordingly be changed, or removed. 

§ 5481(b), § 5481(c) and§ 5481(d) •• the AGO does not object to the proposed changes. 

Section 9. Amends 5 GCA § 548S{a). The AGO objects to the removal of the phrase "6 GCA § 4202." 

There are important reasons why the government must rely on the privileges stated in this code section 

in defending the government, and therefore the AGO strenuously objects to the removal of this code 

section from§ 5485(a). 

Section 10. Amends 5 GCA 5485(b). The addition of the phrase "or purchasing agency" does not do 

anything really, and so the AGO does not have any objections, but wonders why the words must be 

added. However, we do note that there is a typographical error and that the number "3" should be the 

number "30. 11 

Section 11. Amends 5 GCA § 5703. The added language ("except as authorized under§§ 5427 and 5706 

of this Chapter") must comport with any changes made to the cited sections in this bill. 

Section 12. Amends 5 GCA § 5705. Of the many changes to this section, the only one the AGO objects 

to is the inclusion of the phrase "or a rejected petitioner" in subsection ( d), the section allowing appeals 

to the Superior Court from an Public Auditor decision to suspend or debar. The inclusion of this phrase 

in effect allows court actions to be filed by anyone under the sun, even those not even remotely 

connected to a suspension or debarment matter but who files a petition before the OPA and was 

rejected. Thus, if the bill's intent is to improve procurement appeals processes and shorten the time for 

the resolution of protests and contract issues, then this phrase does exactly the opposite. 

Section 13. Amends 5 GCA § 5706(b). The AGO does not object to the proposed language. 

Section 14. Amends 5 GCA § 5707(a). The AGO does not object to the proposed language. 
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Section 15. Amends 5 GCA § 5708. The AGO is uncertain of the implications of this section, and 

therefore has no comment at this time. 

Section 16. Severability. The AGO does not object to the proposed language. 
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Fwd: Comments to Bill 224 

Carlo Branch <carlo.branch@senatorbjcruz.com> 
To: Tessa Weidenbacher <tessa@senatorbjcruz.com> 

--- Forwarded message ----
From: William Brennan <will@senatcrada.crg> 
Date: Tue, Jan 14, 2014 at 10: 14 AM 
Subject: Fwd: Comments to Bill 224 
To: Carlo Branch <carlo.branch@senatorbjcruz.com> 

FYI we recei~d testimony on 224 from GTA. 

See below. 

Thanks, 

William Bucky Brennan 
Policy Analyst 
Office of Senator Thomas C. Ada 
I Mina' Trentai Dos Na Liheslaturan Guahan - 32nd Guam Legislature 
Office (671) 473 - 3301 

--- Forwarded message ---­
From: <tom@senatorada.org> 
Date: Mon, Jan 13, 2014 at 4:49 PM 
Subject: Fwd: Comments to Bill 224 
To: "Brown John Thos."<jngoz@ozernail.com.au> 
Cc: Brennan Willy <will@senatorada.org> 

John, just recei~d this fr GTA. 

Tom Ada 
Sent from my iPhone 

Begin forwarded message: 

From: "Daniel J. Tydingco" <djtyci1ngco@gta.net> 
Date: January 13, 2014 at 2:58:41 PM GMT+10 
To: Sen Tom Ada <tom@senatorada.org> 
Cc: Serge Quenga <squenga@gta.net> 
Subject: Comments to Bill 224 

Senator: 

Tue, Jan 14, 2014 at 11 :47 AM 



We pored over your measure and ask you to consider the points in the attachment. 

Thanks. 

CONFIDENTIALITY NOTICE: This message (including any attachments) contains infomiation that 
is confidential and proprietary to GTA and/or TeleGuam Holdings LLC, and that is for the sole use 
of the intended recipients. If you are not an intended recipient, you may not read, print, retain, use, 
copy, distribute, rorward or disclose to anyone this message or any information contained in this 
message (including any attachments). If you have received this message in error, please ad-Ase the 
sender of this error by reply e-mail, and please destroy all copies of this message (including any 
attachments). 

~ Comments to Bill 224.docx 
14K 



Comments to Bill 224-32 An act to amend §5425, §5426, §5427, § 5450, §5452, §5480, §5481, and 
§§5485 (a) and (b) of Article 9, and§ 5703, § 5705, §5706(b), §5707(a), § 5708 of Article 12, Chapter 
4, Title 5 of the Guam Code Annotated Relative to Clarifying Legal and Contractual Remedies in Guam 
Procurement La\V. 

• Proposed amendment to §5425(a)(3). Eliminating the jurisdictional nature of the time limits for 
resolution of disputes may result in procurement delays and confusion. 

• Proposed amendment to §5425(b). Use of alternative dispute resolution should be subject 
to tnutual agree111ent of the procuring agency and the aggrieved bidder. lf the parties cannot 
mutually agree on ADR, the normal dispute resolution process should continue. 

• Proposed amendment to §5425(e). The amendment should clarify whether calendar days or work 
days apply to the time limits for failure to render a timely decision. 

• Proposed amendment to §5425(!). This amendment deletes the entire original subsection (f) 
and removes important language reserving the finality of a decision of the Public Auditor 
unless an appeal is filed to the Superior Court The last sentence of the proposed amendment 
provides: "If for any reason the Public Auditor is determined to be disqualified to hear such an 
appeal, a decision under Subsection ( c) of this Section may be appealed to the Superior Court 
in accordance with Subsection (a) of§ 5480 of this Chapter." This proposed language does not 
reserve finality of a Public Auditor decision pending any appeal and may be interpreted to limit 
an appeal only to when the Public Auditor is determined to be disqualified. The amendment 
should be modified or stricken. 

• Proposed amendment to §5425(g). GTA is in full agreement that a protest should stay any action 
by the purchasing agency until the time for an appeal has nm or a final resolution by the courts 
is rendered. The emergency procurement process adequately protects the government's ability to 
receive necessary services during any dispute. The amendment should include language expressly 
providing for appeals of protests to the Public Auditor and subsequent appeals to the Superior 
Court. 



GOVERNMENT OF GUAM RETIREMENT FUND 
BOARD OF TRUSTEES 

POSITION STATEMENT ON BILL 224-32 

January 24, 2014 

L INTRODUCTION 

The Board of Trustees of the Government of Guam Retirement Fund (the "Fund") 
hereby submits its position statement opposing the passage ofBill 224-32. 

IL OPPOSITION TO BILL 224-32 

Bill 224-32 would amend various sections of Guam's Procurement Code purportedly 
by "CLARIFYING LEGAL AND CONTRACTUAL REMEDIES IN GUAM 
PROCUREMENT LAW''. Because the proposed amendments go far beyond clarifying the 
law to include significant and material changes to the Procurement Law, which are likely to 
discourage competition and hinder the Retirement Fund's ability to procure qualified 
professional services at reasonable costs, the Fund OPPOSES passage of Bill 224-32. 

IIL POSITION STATEMENT 

A. Bill 224 Intends To Promote Efficiencv In Pre-Contract Protests, But Will 
Unnecessarily Expand Authority to Resolve Post-Contract Disputes 

Bill 224 appears to be focused on improving the efficiency of protests, but 
inappropriately expands into the area of post-contract performance. and the process for 
resolving alleged breaches of contract and other controversies. The proposed revisions are 
likely to harm the Fund and its ability to manage its professional service contracts. 

Bill 224 would amend Section 5427 and 5703 by adding ·'contract damages" to the list 
of controversies that administrative agencies, and not the judiciary, have the authority to 
determine; and authorizing the Public Auditor to review such determinations de novo. These 
two provisions are more than ·'clarifications" to the current law; they are significant changes 
that merit fUrther discussions to determine if these changes are necessary and desirable to 
promote overall procurement purposes. As further discussed bckiw, the Fund believes such 
changes will be harmlul to the Fund. 

B. Bill 224 Would Reduce Competition and Hinder the Fund's Ability to Retain 
Qualified Service Contractors at Reasonable Cost. 

From the Fund's perspective, passage of Bill 224-32 would adversely impact the 
professional service contracts procured by the Fund. The Fund retains custodians, investment 
counsel, investment managers. actuary firms, law lirms. and third party administrators to 
provide professional services to the Fund. When potential contractors review the Fund's 
Requests for Proposals (RFPs) and the Procurement Law's provisions that are required to be 



included in all government contracts. they will review the proposed contract terms in light of 
the compensation paid versus the risks of performing those professional services. In recent 
years, the risks of providing professional services to public pension plans has increased, and 
caused qualified vendors to tenninate contracts with public sector plans. and cease to bid on 
RFPs if mandatory contract terms result in unacceptable levels of risk relative to the value of 
the contracts. 

Bill 224-32 would change. not clarifv. the Procurement Law by removing a function 
that is typically relegated to a judicial tribunal: to determine whether or not damages should 
be permitted in a breach of contract action. Bill 224-32. if passed, would confer such 
authority to the Chief Procurement Officer, the Director of Public Works. the head of a 
purchasing agency, or a designee of one of these officers, to resolve contract disputes 
(controversies) between the Territory and a contractor and which arise under, or by virtue ot; 
a procurement contract between them, as evidenced by the written demand of either party to 
the other for redress of a particularized claim or controversy. Controversies would be 
expanded to include, without limitation, controversies based upon breach of contract, mistake, 
misrepresentation. or other cause for contract damages (added by Bill 224), modification or 
rescission. The controversy can be settled with the concurrence of the Attorney General, 
liquidating the amount of the claim. The determination of contract damages, as determined 
by the agency, would be reviewable de novo by the Public Auditor under the proposed 
changes to Section 5703. This represents a major change to the current expectations of the 
Fund's vendors and potential contractors. 

From the perspective of potential contractors, the additions to Section 5427 and 5703 
will add more uncertainty and ambiguity as to their potential exposure to risk and liability for 
controversies arising from their performance of their service contracts. Under current law, the 
Public Auditor does not have jurisdiction over disputes having to do with money owed to or 
by the government of Guam. Accordingly. an agency's determination of money owed to or 
by the government of Guam if appealed would go to the court, not the Public Auditor. Bill 
224 not only would give the Public Auditor jurisdiction over disputes having to do with 
money owed under contract, but also jurisdiction over disputes involving contract damages. 
In the case of service contracts. "money owed" typically refers to the contractor's 
compensation for services performed, as set forth in the applicable contract. In contrast, 
"contract damages" goes beyond "money owed" and can mean an agency's claim against a 
contractor for breach of contract in the form of not performing as contracted for. In the 
Fund's case, its professional service providers understand the risks associated with public 
sector pension plans, and arc extremely cautious about exposure to multi-million dollar claims 
due to, for example, alleged non-performance or underperformance. The material exposure to 
asset managers include claims of missed opportunities in the market - such as purchasing 
stocks that in hindsight did not perform as well as other stocks -and such claims are of the 
type that should be determined under appropriate standards by arbitrators or courts. If agency 
personnel and the Public Auditor are authorized to determine contract damages, then for 
contractors retained by the Fund, this level ofrisk and potential liability is likely to be 
unacceptable and too uncertain to bear. A significant reduction to the pool of competitors will 
adversely impact the Fund's ability to obtain quality contractors at reasonable costs. 
Therelore, the Fund strongly opposes changes to the Procurement Law that would authorize 
agencies or the Public Auditor to determine contract damages. 
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C. Significant Changes to the Procurement Code (Statute) Should Be 
Accompanied bv Corresponding Changes to the Procurement Regulations to 
Avoid Conflict and Improve Implementation bv Agencies. 

The significant changes to the Procurement Law. if enacted. would conflict with 
existing provisions in Guam's Procurement Regulations. Typically. conflicting regulations 
would no longer be implemented upon the enactment of amendments to the statute, but any 
ambiguity about the continued applicability of regulations would be unnecessary and 
burdensome. If the changes arc truly designed to improve efficiency and integrity of the 
procurement process. then the changes should be made in connection with corresponding 
regulations. 

D. Bill 224 Conflicts With Existing Procurement Law Requiring the Guam 
Procurement Advisorv Council to Address Government Procurement and 
Contracting. 

The Legislative Intent of Bill 224-32 conflicts directly with Public Law No. 31-093: I, 
which established in a new Article 14 to the Guam Procurement Law. the Guam Procurement 
Advisory Council (Council) to research, evaluate. analyze. review. and make 
recommendations to improve, address and modernize government procurement and 
contracting. There is no indication that the Council provided input on Bill 224-32. Without 
the Council's input, there is no assurance that the proposed amendments to the Procurement 
Law are necessary, desirable, or that they will achieve the desired purposes underlying the 
Procurement Law. 

For all of these reasons, the Board of Trustees of the Retirement Fund opposes the 
passage ofBill 224-32. 

Isl 
Joe T. San Agustin 
Chairman 
Government of Guam Retirement Fund 
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Senator 
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Member 

December 26, 2013 

Memorandum 

To: 

From: 

Subject: 

HafaAdail 

RennaeMeno 
Clerk of the Legislature 

-'j/"'t,,......---.---

Senator Rory J. Respicio/ 
Majority Leader & Rules Chair 

Waiver 

Attached please find the waiver for the bill number listed below. 
Please note that the fiscal notes, or waivers, are issued on the bills as 

introduced. 

WAIVERS: 
Bill No. 224-32(COR) 

Please forward the same to MIS for posting on our website. Pleas<' 

contact our office should you have any questions regarding this matkr. 

Si Yu'os ma'ase'' 



671 4722825 09:00:52 am. 12~.23-2013 

BUREAU OF BUDGET & MANAGEMENT RESEARCH 

lc'DDIE BAZA CAL VO 
GOVFRNOR 

RAY TENORIO 
L!ElITENANT GOVt-.RNOR 

OFFICEOFTHEGOVERNOR 
Posi Office Box 2950. Hag!tila Guam 96932 

FACSIMILE INFORMATION PAGE 

PLEASE DELIVER TO: Senator Rorv Respicio 

FACSIMILE NUMBER: 472-3547 

FROM: BBMR 

To!al Pages including this page: .f 

If you do not receive legible copies of all the pages, please call back as soon 

JOHN A. RIOS 
DIRECTOR 

as possible. Phone numbers (671) 475-941219450. Fax number (671) 472-2825 

RE: Fiscal Note Waiver on the following Bill Nos.: 224-32fCOR!. 

COMMENTS: Fiscal Notes to be picked up via Central Files. 

Thank Youl 
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671 4722825 
09:JXL5e.a m 12-23-2013 

BUREAU OF BUDGET & MANAGEMENT RESEARCH 
OFFICE OF THE GOVERNOR 

Post Office Box 2950, H~Guam 96932 

EDDIE BAZA CALVO 
GOVERNOR DEC 1 2 2013 

JOHN A.RIOS 
DIRECTOR 

RAV TENORIO 
LfElfTENANT G0VEJU¥)R 

JOSE S. CALVO 
DEPlfTY DIREllOR 

The Bureau requests that Bill No. 224-32 (CQRJ be granted a waiver pursuant to Public Law 12-
229 as amended for the followingreason(s): 

"fbe Bill is administrative in nature in that it proposes to amend several subsections of Article 9 and 
Article 12 of Title 5 of the Guam Code Annotated relative to clarifying legal and contractual 
remedies in Guam procurement law. The subject legislation intends to improve the procurement 
system by way of ensuring prompt issuance of decisions on procurement protests and to improve 
the e!Ttcicncy and efficacy of the administrative and judicial remedial scheme for the Government 
of Guam's procurement system. 

The attached memorandum from one of the affected entities, the Department of Administration's 
General Services Agency, provides general comments on proposed amendmenrs to the subje<:t 
legislation. Based on the Bureau's review, such amendments are administrative in nature. 

Based on the foregoing, there is no fiscal impact posed by the subject legislation . 

. RIOS 

Attachment 
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November 25, 2013 

YIA E-MAII, 
isJ11n.rios@!Ji1111r.>,:ut1m.~ov 

John A, Rios 
Director 
Bureau of Budget & Management Research 
P.O. Box 2950 
Hagati\a, Guam %9l0 

HE: Reque5!J_or Fiscal Notes-_BillJ\fos. 222-32 (CORl through 22i-32(C0Rj 

Fiafa i\dni :V1r. Rios: 

"rransrrlitted here\vith is a listing of I lv!ina'trent:ii Dos na Liheslaturan (~uillran ,:' 

most recently introduced bills. Pursuant to 2 CCA §9103, l respectfully request 
the preparation of fiscal notes for the referenced bills. 

Si "{u'o:: nui'dse' for your attention to this matter. 

Veiy Truly Yours, 

1' 
Senat~; Thomas C. Ada 
i\cting CJ:airpcr:::on of th!! CoHnniti-ec on R.ulrs 

Attachment (I) 



mn Nos. Sponsor Title 

;, 



COIV11V1ITTEE ON RULES 

l 5 5 I'it\lt:r I-I:1g)~f1~c, ( ;u,u11 ')(,') 10 • 1ru·t«<!'ffd.n:/1·;r;,·,m,n<,1Wf! 

E-·1nail: rm r/0;1;;u,;m{l;1;n1,11/.1 om • Td: 

Senator 
Rorv J. Respicio 

CHAJRrERSO\l 

fviA!OIUTY LLADf'R 

Sen:itor 
Thon1as c:. Ad,1 

\ 1JCE CH,\!RPERSO\' 

Ass1s1AN·1 MAJORITY LEADER 

Senator 
Vicente (Ben) C_ PJngelinan 

~v1e1nber 

Speaker 
Judith T.P. Won Pat, Fd.D. 

iv1cn1ber 

Send tor 
DPnnis (;.Rodriguez, Jr 

Membff 

Vice-Speaker 
llenFnnin J.F. Crm 

Member 

Legislative Secretary 
Tina Rose lv1ui1a Barnt's 

;v11:1n1ber 

Senator 
Frank Blas Aguon, Jr. 

:lv1ernber 

Senator 
:V1ich.Je! FQ. San '.'Jicolas 

N1t>n1ber 

Send tor 
V. Anlhonv Ada 

lv1e1nher 
MINORITY LEADER 

Senator 
A!ine Yan1ashita 

\:!ernber 

Nove1Ttber 1S, 2013 

MEMORANDUM 

Toi 

From: 

Rennae Meno 

Clerk o( t!ic Lr'gi;;laf11n' 

Attorney Therese M. Terlaje 
Le:;,islatiuc LeKal Cou n;;cf 

Senator Thomas C. Ada 
1\cting Clrairpcr:;on of the Co1111nif t cc on Rules 

Subject: RefeJTal of Bill No. 224-32(COR) 

As the Acting Chairperson of the Con11nittcc on IZules, 1 an1 for\varding n1y 

referral of Bill No. 224-32(COR). 

Please ensure that the subject bill is referred, in 1ny name, to the respective 
ccnn1uittee, as sho\vn on the J'ttachn1cnt I also request that the san1e be 

for\varded to all members of 1 lv1ina'trcntai Dos 11a Lihc:;;l11tura11 C1uiha11. 

Should you have .nny questions, please feL·l free to contact our office at 472-7679. 

1\ttach1nent 



Bill 

NO. SPONSOR 

224-32 T.C. Ada, R J. Respicio 

(COR) 

Bill Introduced/History 

11/18/201311·.os AM 

I Mina 'Trentai Dos Na Lihes/atura11 Ciualu111 
Bill Log Sheet 

DATE DATE CMTE 

TITLE INTRODUCED REFERRED REFERRED 

AN ACT TO AMEND §5425, §5426, §5427, 11/15/13 11/18/13 Committee on 

§5450, §5452, §5480, §5481 AND §§5485 4:49 p.m. General 

(a) and (b) OF ARTICLE 9, AND §5703, Governmental 

§5705, §5706(b), §5707(a), §5708 OF Operations and 

ARTICLE 12, CHAPTER 5, TITLE 5 OF THE Cultural Affairs 

GUAM CODE ANNOTATED RELATIVE TO 

CLARIFYING LEGAL AND CONTRACTUAL 

REMEDIES IN GUAM PROCUREMENT LAW. 

PUBLIC UA•< 

HEARING COMMITIEE 

DATE REPORT FILED FISCAL NOTES 
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FIRST NOTICE of Public Hearing - December 13, 2013 

Tessa Weidenbacher <tessa@senatorbjcruz.com> 
To: phnotice@guamlegislature.org 

Thu, Dec 5, 2013 at 1:31 PM 

Cc: cor@guamlegislature.org, mis <mis@guamlegislature.org> 

December 5, 2013 

MEMORANDUM 

To: All Members /All Senators 

From: Vice Speaker Benjamin J.F. Cruz, Chairman 

Re: FIRST NOTICE of Public Hearing - December 13, 2013 

Hata Adai! The Committee on General Government Operations and Cultural Affairs will conduct a Public 
Hearing of Bills beginning at 2:00PM and a Confirmation Hearing beginning at S:OOPM on Friday, December 
13, 2013, in the I Uheslatura Public Hearing Room with the following agenda: 

2:00PM • Public Hearing of Bills 

• Bill No. 214-32 (COR) - M.F.Q. San Nicolas -An act to allow employees of Government of Guam 
agencies and instrumentalities to apply payroll deductions to registered non-profits, by amending §20111 
of Article 1, Chapter 20, Title 5, Guam Code Annotated. 

• Bill No. 220-32 (LS)- R.J. Respicio I T.R. Muna Barnes I J.T. Won Pat, Ed.D. An act to require the 
Mayors Council of Guam (MCOG) and the Guam Environmental Protection Agency (GEPA) to collaborate 
on development of an operational plan for the implementation of this act, and to appropriate Two Million 
Dollars ($2,000,000) from the recycling rewlving fund to the Mayors Council of Guam for the purchase of 
heavy equipment to be utilized by the MCOG for that collection and disposal of recyclables, junk cars, 
green waste and other debris. 

• Bill No. 224-32 (COR) - T.C. Ada I R.J. Respicio - An act to amend §5425, §5426, §5427, §5450, §5452, 
§5480, §5481, §5485(a) and §5485(b) of Article 9, and §5703, §5705, §5706(b), §5707(a), and §5708 of 
Article 12, Chapter 5, Title 5 of the Guam Code Annotated relative to clarifying legal and contractual 
remedies in Guam Procurement Law. 

• Bill No. 227-32 (COR)- T.C. Ada I R.J. Respicio -An act to authorize the creation of the Guam 
Streetlight Authority to issue bonds to finance the purchase and installation of new LED streetlights. 

• Bill No. 229-32 (COR) - M.F.Q. San Nicolas - An act to require that the Office of Technology establish a 
web-based meeting protocol to allow agencies to hold non-public meetings remotely by adding a new 
subsection (k) to §20204. 1 of Article 2, Chapter 20, Title 5, Guam Code Annotated. 

• Bill No. 230-32 (COR) M F.Q. San Nicolas -An act to require that the Office of Technology establish a 
secure web-based communications protocol to allow agencies to securely share information with 
authorized recipients by adding a new subsection 0) to §20204.1 of Article 2, Chapter 20, Title 5, Guam 
Code Annotated. 

• Bi II No. 233-32 (COR) - M F. Q. San Nicolas - An act to require a period for public comment at 
e-.ery public meeting of an agency or instrumentality of the GoWJmment of Guam, by adding a new §8117 
to Chapter 8, Title 5, Guam Code Annotated. 

5:00PM ·Confirmation Hearing 

• The ExecutiWJ Appointment of Donna W. Kloppenburg as Performing Arts Member of the Council on the 
Arts and Humanities Agency. 

1/? 
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Testimonies may be submitted via hand delivery to the Office of Vice Speaker Benjamin J.F Cruz at the Guam 
Legislature; via postal mail to 155 Hesler Street. Hagatfia Guam 96910; via facsimile to 477-2522; or IAa e-mail to 
senator@senatorbjcruz.com. Please submit testimonies at least one day prior to the date of the hearing. 

All government activities, programs, and services are accessible for people with disabilities in compliance with 
Title II of the Americans with Disabilities Act (ADA). Should you or interested parties require assistance or 
special accommodations to fully participate in this public hearing. please contact Mr. Carlo J. Branch at the 
Office of the Vice Speaker at 477-2521 or IAa e-mail at carlo.branch@senatorbjcruz.com. 

We look forward to your attendance and participation. 

cc: COR 
MIS 
Media 

n.b. The link for each item will open the pertinent document, e.g. Bill as introduced, Executive M&C. 

Tessa Weidenbacher 
/senior research analyst/ 

Vice Speaker Benjamin J.F. Cruz 
I Mina1rentai Dos Na Liheslaturan Guahan 
Phone: (671) 477-2520/1 I Fax: (671) 477-2522 
http://www.senatorbjcruz.com 

2 attachments 

~ 1st Notice PH 12132013.pdf 
263K 

~ 1st Notice PR PH 12132013.pdf 
258K 

?/? 
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SECOND NOTICE of Public Hearing - December 13, 2013 (AMENDED) 

Tessa Weidenbacher <tessa@senatorbjcruz.com> 
To: phnotice@guamlegislature.org 

Wed, Dec 11. 2013at 1:30 PM 

Cc: cor@guamlegislature.org, mis <mis@guamlegislature.org> 

December 11, 2013 

MEMORANDUM 

To: All Members I All Senators 

From: Senator 1ina R. Muna Barnes. Acting Chair 

Re: SECOND NOTICE of Public Hearing - December 13, 2013 

H8fa Adai! The Committee on General Go1.ernment Operations and Cultural Affairs will conduct a Public 
Hearing of Bills beginning at 2:00PM and a Confirmation Hearing beginning at S:OOPM on Friday, 
December 13, 2013, in the I Uheslatura Public Hearing Room with the following agenda: 

2:00PM - Public Hearing of Bills 

• Bill No. 214-32 (COR)- M.F.Q. San Nicolas -An act to allow employees of go1.ernment of Guam 
agencies and instrumentalities to apply payroll deductions to registered non-profits, by amending §20111 
of Article 1, Chapter 20, 1itle 5, Guam Code Annotated. 

• Bill No. 220-32 (LS)- R.J. Respicio I T.R. Muna Barnes I J.T. Won Pat, Ed.D. -An act to require the 
Mayors Council of Guam (MCOG) and the Guam Environmental Protection Agency (GEPA) to collaborate 
on de1.elopment of an operational plan for the implementation of this act, and to appropriate Two Million 
Dollars ($2,000,000) from the recycling rewlving fund to the Mayors Council of Guam for the purchase of 
heavy equipment to be utilized by the MCOG for that collection and disposal of recyclables, junk cars, 
green waste and other debris. 

• Bill No. 224-32 (COR) - T.C. Ada I R.J. Respicio -An act to amend §5425, §5426, §5427, §5450, §5452, 
§5480, §5481, §5485(a) and §5485(b) of Article 9, and §5703, §5705, §5706(b), §5707(a). and §5708 of 
Article 12, Chapter 5, 1itle 5 of the Guam Code Annotated relati1.e to clarifying legal and contractual 
remedies in Guam Procurement Law. 

• Bill No. 227-32 (COR)- T.C. Ada I R.J. Respicio-An act to authorize the creation of the Guam 
Streetlight Authority to issue bonds to finance the purchase and installation of new LED streetlights. 

• Bill No. 229-32 (COR) - M.F.Q. San Nicolas - An act to require that the Office of Technology establish a 
web-based meeting protocol to allow agencies to hold non-public meetings remotely by adding a new 
subsection (k) to §20204. 1 of Article 2, Chapter 20, 1itle 5, Guam Code Annotated. 

• Bill No. 230-32 (COR) - M.F.Q. San Nicolas - An act to require that the Office of Technology establish a 
secure web-based communications protocol to allow agencies to securely share information with 
authorized recipients by adding a new subsection 0) to §20204. 1 of Article 2, Chapter 20, 1itle 5, Guam 
Code Annotated. 

• Bill No. 233-32 (COR) - M.F.Q. San Nicolas -An act to require a period for public comment at e1.ery 
public meeting of an agency or instrumentality of the Go1.ernment of Guam, by adding a new §8117 to 
Chapter 8, 1itle 5, Guam Code Annotated. 

5:00PM - Confirmation Hearing 

• The Executi1.e Appointment of Donna W. Kloppenburg as Performing Arts Member of the Council on the 
Arts and Humanities Agency. 

https://mail.google.com'mail/u/1/?ui=2&ik=l209f2ec0e&l.i<NFpt&search=inbox&msg=142dfb4e60e40336 1/2 
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Testimonies may be submitted Ilia hand delilA:lry to the Office of Vice Speaker Benjamin J.F Cruz at the Guam 
Legislature; Ilia postal mail to 155 Hesler Street, Hagati'ia Guam 96910; Ilia facsimile to 477-2522; or Ilia e-mail to 
senator@senatorbjcruz.com. Please submit testimonies at least one day prior to the date of the hearing. 

All golA:lmment acti\/ities, programs, and ser\/ices are accessible for people with disabilities in compliance with 
Title II of the Americans with Disabilities Act (ADA). Should you or interested parties require assistance or 
special accommodations to fully participate in this public hearing, please contact Mr. Carlo J. Branch at the 
Office of the Vice Speaker at 477-2521 or Ilia e-mail at carlo.branch@senatorbjcruz.com. 

We look forward to your attendance and participation. 

cc: COR 
MIS 
Media 

n.b. The link for each item !Mii open the pertinent document, e.g. Bill as introduced, Executive M&C. 

Tessa Weidenbacher 
/senior research analyst/ 

Vice Speaker Benjamin J.F. Cruz 
I Minafrentai Dos Na Uheslaturan Guahan 
Phone: (671) 477-2520/1 I Fax: (671) 477-2522 
http://www.senatorbjcruz.com 

2 attachments 

'@ 2nd Notice PH 12132013.pdf 
245K 

'@ 2nd Notice PR PH 12132013.pdf 
258K 

https:l/mail,google.comlmail/u/1/?ui=2&ik=f209f2ec0e&~E!W"pt&search=inbox&msg=142dfb4e60e40336 212 
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SE'NA1DR BE"liJAMIN JE CRUZ, VICE SPEAKER 
Chainn:m. Coo-.nittol oo Gmeral Gc""'11l11<li ~cm 

HfINA 'TRE>n:4J WS FIA LIHES!.ATUR4N GU4HAN 
1he 32nd Guam Lcgislat= • smator(~jcruz.ccm 

an! CulUWAlfairs 155 Hesler Place. Hagitna Gumn %910 
Web Addn;$ www""1a!abjcruz.can Tdephme (671) 477-252'YI •Fax: (671)477-2522 

PUBLIC HEARING AGENDA 
Friday, December 13, 2013 

I Liheslatura • Public Hearing Room • Hagatfia, Guam 

Public Hearing of Bills - 2:00PM 

Bill No. 214-32 (COR) - M.F.Q. San Nicolas - An act to allow employees of government of 
Guam agencies and instrumentalities to apply payroll deductions to registered non-profits, by 

amending §20111 of Article 1, Chapter 20, Title 5, Guam Code Annotated. 

Bill No. 220-32 (LS) - R.J. Respicio/ T.R. Muna Barnes/ J.T. Won Pat, Ed.D. - An act to require 
the Mayors Council of Guam (MCOG) and the Guam Environmental Protection Agency (GEPA) 
to collaborate on development of an operational plan for the implementation of this act, and to 
appropriate Two Million Dollars ($2,000,000) from the recycling revolving fund to the Mayors 

Council of Guam for the purchase of heavy equipment to be utilized by the MCOG for that 
collection and disposal of recyclables, junk cars, green waste and other debris. 

Bill No. 224-32 (COR) - T.C. Ada/ R.J. Respicio - An act to amend §5425, §5426, §5427, §5450, 
§5452, §5480, §5481, §5485(a) and §5485(b) of Article 9, and §5703, §5705, §5706(b), §5707(a), and 

§5708 of Article 12, Chapter 5, Title 5 of the Guam Code Annotated relative to clarifying legal 
and contractual remedies in Guam Procurement Law. 

Bill No. 227-32 (COR) - T.C. Ada/ R.J. Respicio - An act to authorize the creation of the Guam 
Streetlight Authority to issue bonds to finance the purchase and installation of new LED 

streetlights. 

Bill No. 229-32 (COR) - M.F.Q. San Nicolas - An act to require that the Office of Technology 
establish a web-based meeting protocol to allow agencies to hold non-public meetings remotely 

by adding a new subsection (k) to §20204.1 of Article 2, Chapter 20, Title 5, Guam Code 
Annotated. 

Bill No. 230-32 (COR) - M.F.Q. San Nicolas - An act to require that the Office of Technology 
establish a secure web-based communications protocol to allow agencies to securely share 

information with authorized recipients by adding a new subsection G) to §20204.1 of Article 2, 
Chapter 20, Title 5, Guam Code Annotated. 

Bill No. 233-32 (COR) - M.F.Q. San Nicolas - An act to require a period for public comment at 
every public meeting of an agency or instrumentality of the Government of Guam, by adding a 

new §8117 to Chapter 8, Title 5, Guam Code Annotated. 

Confirmation Hearing - S:OOPM 

The Executive Appointment of Donna W. Kloppenburg as Performing Arts Member of the 
Council on the Arts and Humanities Agency. 



COMMITTEE ON RULES 
·\I Mina'trentai Dos na Liheslaturan Gud!um • The 32nd Guam Legislature 
· j l SS Hesler Place, Hagatful, Guam 96910 • www-zuamlegislat111uom 

·~~.~ .. ~.~~~/ E·mail: roryf0rguam@gn1<1J.com •Tel: (671)472-7679 •Fax: (671)472-3547 
- ---- -----,,-·~--- .,,, ______ ,, ____________ . .,_,, _____ . ·-- -~-----·,,·---·· 

Senator 
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Senator 
Thomas C. Ada 

VICE CHAIRPERSON 

ASSISTANT MAJORJTY LEADER 

Senator 
Vicente (Ben) C. Pangelinan 

Member 

Speaker 
Judith TP Won Pat, Ed.D. 
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Senator 
Dennis G Rodriguez, Jr. 

Member 

Vice-Speaker 
Benjamin J.F Cruz 
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Legislative Secretary 
Tina Rose Muna Barnes 

Member 

Senator 
Frank Blas Aguon, Jr. 

Member 

Senator 
Michael EQ. San Nicolas 

Member 

Senator 
V Anthony Ada 

Member 
MINORITY LEADER 

Senator 
Aline Yamashita 

Member 

December 26, 2013 

Memorandum 

To: 

From: 

Subject: 

Rennae Meno 
Clerk of the Legislature 

~'{__,,-t/__,_..-­

Senator Rory J. Respicio// 
Majority Leader & Rules Chair 

Waiver 

,...., ' 
S! 
uJ 

= ··r1 ,-, 
•<J 

HafaAdai' f 
Attached please find the waiver for the bill number listed below. 
Please note that the fiscal notes, or waivers, are issued on the bills as 
introduced. 

WAIVERS: 
Bill No. 224-32(COR) 

Please forward the same to MIS for posting on our website. Please 
contact our office should you have any questions regarding this matter. 

Si Yu'os ma'iise'1 
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t BUREAU OF BU~~!~~:GEMENT RESEARCH 
Post Office Box 2950, Hag~ti\a Guam 96932 

E1>DIE BAZA CALVO 
GOVERNOR 

RAY TENORIO 
LIBu-n:NANTGOVERNOR 

FACSIMILE INFORMATION PAGE 

PLEASE DELIVER TO: Senator Rory Respicio 

FACSIMILE NUMBER: 472-3547 

FROM: BBMR 

Total Pages including this page: 2 

If you do not receive legible copies of all the pages, please call back as soon 

JOHN A.RIOS 
DIRECTOR 

as possible. Phone numbers (671) 475-941219450. Fax number (671) 472-2825 

RE: Fiscal Note Waiver on the following Bill Nos.: 224-32(CQR). 

COMMENTS: Fiscal Notes to be picked up via Central Files. 

Thank You! 
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671 4722825 
09:00 58 a.m. 12-23-201 l 

BUREAU OF BUDGET & MANAGEMENT RESEARCH 
OFFICE OF TIJE GOVERNOR 

Post Office Box 2950, HagAtila Guam 96932 

EDDIE BAZA CALVO 
GOVERNOR DEC 1 2 2013 

JOHNA.RIOS 
DIRECTOR 

RAY TENORIO 
LIEUTENANT GOVERNOR 

JOSE S. CALVO 
OEPlJfY DIRECTOR 

The Bureau requests that Bill No. 224-32 (CQR) be granted a waiver pursuant to Public Law 12-
229 as amended for the following reason(s): 

Ibe Bill is administrative in nature in that it proposes to amend several subsections of Article 9 and 
Article 12 of Title 5 of the Guam Code Annotated relative to clarifying legal and contractual 
remedies in Guam procurement law. The subject legislation intends to improve the procurement 
system by way of ensuring prompt issuance of decisions on procurement protests and to improve 
the efficiency and efficacy of the administrative and judicial remedial scheme for the Government 
of Guam's procurement system. 

The attached memorandum from one of the affected entities, the Department of Administration's 
General Services Agency, provides general comments on proposed amendments to the subject 
legislation. Based on the Bureau's review, such amendments are administrative in nature. 

Based on the foregoing, there is no fiscal impact posed by the subject legislation. 

Attachment 
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Sem1tor 
Rory]. Respicio 

CHAIRPERSON 

MAJORITY LEADER 

Senator 
ThomasCAda 

VICE CHAIRPERSON 

ASSISTANT MAJORITY LEADER 

Senator 
Vicente (Ben) C Pangelinan 

Member 

Speaker 
Judith TP. Won Pat, Ed.D. 

Member 

Senator 
Dennis G. Rodriguez, Jr. 

Member 

Vice-Speaker 
Benjamin j.E Cruz 

Member 

Legislative Secretary 
Tina Rose Muna Barnes 

Member 

Senator 
Frank Blns Aguon, Jr. 

Member 

Senator 
Michael F.Q. San Nicolas 

Member 

Senator 
V. Anthony Ada 

Member 
MINORITY LEADER 

Senator 
Aline Ymnashita 

Member 

November 25, 2013 

VIA E-MAIL 

iolm.rios@bbmr.iuam.gov 

John A. Rios 
Director 
Bureau of Budget & Management Research 
P.O. Box 2950 

Hagatfta, Guam 96910 

RE: Request for Fiscal Notes- Bill Nos. 222-32 (COR) through 227-32(COR) 

Hafa Adai Mr. Rios: 

Transmitted herewith is a listing of I Mina'trentai Dos na Liheslaturan Gu/ihan's 
most recently introduced bills. Pursuant to 2 GCA §9103, I respectfully request 

the preparation of fiscal notes for the referenced bills. 

Si Yu'os ma'iise' for your attention to this matter. 

Very Truly Yours, 

1/ 
Senat~r Thomas C. Ada 
Acting Chairperson of the Committee on Rules 

Attachment (1) 

Cc: Clerk of the Legislature 
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Senator 
Rory J. Respicio 

CHAmrERSON 

MAJORITY LEADER 

Senator 
Thomas C. Ada 

VrcE CHAmrERSON 

ASSISTANT MAJORITY L EADER 

Senator 
Vicente (Ben) C. Pangelinan 

Member 

Speaker 
Judith T.P. Won Pat, Ed.D. 

Member 

Senator 
Dennjs G. Rodriguez, Jr. 

Member 

Vice-Speaker 
Benjamin J.F. Cruz 

Member 

Legislative Secretary 
Tina Rose Mui1a Barnes 

Member 

Senator 
Frank Blas Aguon, Jr. 

Member 

Senator 
Michael F.Q. San Nicolas 

Member 

Senator 
V. Anthony Ada 

Member 
MINORITY LEADER 

Senator 
Aline Yamashita 

Member 

l\Jovember18,2013 

MEMORANDUM 

To: Rennae Meno 
Clerk of the Legislature 

Attorney Therese M. Terlaje 
Legislative Legal Counsel 

From: Senator Thomas C. Ada ~ 
Acting Chairperson of the Committee on Rules 

Subject: Referral of Bill No. 224-32(COR) 

As the Acting Chairperson of the Committee on Rules, I am forwarding my 
referral of Bill No. 224-32(COR). 

Please ensure that the subject bill is referred, in my name, to the respective 
committee, as shown on the attachment. I also request that the same be 
forwarded to all members of I Mina'trentai Dos na Liheslaturan Guahan. 

Should you have any questions, please feel free to contact our office at 472-7679. 

Si Yu'os Ma'ase! 

Attachment 



I j!;f/NA. 'TRENT AI DOS NA LIHESLATURAN GUAHAN 
2013 (FIRST) Regular Session 

Introduced by: T. C. Ada ~ 
RJ. Respici9'-4~ 

AN ACT TO AMEND §5425, §5426, §5427, §5450, §5452, 
§5480, §5481 AND §§5485 (a) and (b) OF ARTICLE 9, AND 
§5703, §5705, §5706(b), §5707(a), §5708 OF ARTICLE 12, 
CHAPTER 5, TITLE 5 OF THE GUAJ\t CODE 
ANNOTATED RELATIVE TO CLARIFYING LEGAL AND 
CONTRACTUAL REMEDIES IN GUAM PROCUREl\IENT 
LAW. 

BE IT ENACTED BY THE PEOPLE OF GUAJ\1: 

2 Section 1. Findings and Intent. 

3 I Liheslaturan Guahan finds that the procurement system is 

4 intentionally created to '"outsource" the real time policing of the 

5 procurement process to the private sector by way of protests, and that 

6 the only way procurement will remain effective is ifthe review process 

7 is as expedited as the original procurement process. 

8 I Liheslaturan Guahan finds that there is a need for the prompt 

9 issuance of decisions on protests related to solicitations or awards as 

10 mandated by 5 GCA §5425(c) of the procurement law, and further 

11 finds that the lack of a timely decision or other resolution of such 

12 protests is a significant factor in prolonged procurement disputes, 

~~ 
~;4 

~5 



oftentimes lasting for months. 

2 I Liheslaturan Guahan finds that a comprehensive review of the 

3 administrative and judicial remedial scheme of the procurement law, 

4 set out in Articles 9 and 12 of the Procurement Act (5 GCA Division 1, 

5 Chapter 5) is appropriate and necessary to improve the efficiency and 

6 efficacy of the administrative and judicial remedial scheme. I 

7 Liheslaturan Guahan further finds that the general structure of the 

8 remedial scheme is sound but in need of critical changes to achieve 

9 this goal. 

IO l Liheslaturan Guahan intends to enroll the good faith 

11 participation of private sector participants in the proeurcmcnt process 

12 to assure the efficacy and integrity of the procurement system, and to 

13 establish an effective and expeditious resolution of the disputes that 

14 participation invites. 

15 
16 Section 2. §5425 of 5GCA Chapter 5 Article 9 Legal and 
I 7 Contractual Remedies is amended as follows: 
18 

19 

20 
21 

22 

24 

25 

26 

27 

28 

29 

§5425. Authority to Resolve Resolution of Protested Solicitations 
and Awards. 

(a) Right to Protest. Any actual or prospective bidder, offeror, 

or contractor who may be aggrieved in connection with the method 

of source selection, solicitation or award of a eontraet, may protest to 

the Chief Procurement Officer, the Director of Public \Yorks or the 

head of a purchasing agency. The prote:;t lihall be submitted in 

writing within fourteen ( 11) days after such aggrieved person knows 

or should know of the facts giving rise thereto. A protest made to the 

office which issued a solicitation shall be deemed properly made. 

2 



( 1) The protest shall be submitted in writing within fourteen 

2 (14) days after such aggrieved personknows or should know of the 

3 facts giving rise to the belief such person may beaggrieved. 

4 (2) A personmayreasonably beaggrieved if: 

5 (i) there are facts sufficient to raise a reasonable 

6 apprehension that the method of source selection, the 

7 solicitation, or the award ofacontract may be contrary to law or 

8 regulation; and 

9 (ii) there is a reasonable likelihood, based on infom1ation 

10 available at the timeofprotest, that such personwould have 

l l been in a competitive position to be awarded the contract. 

12 (3) The time limits specified for theresolution of disputes 

13 arising under this Section, including any administrative andjudicial 

14 review provided in this Article 9, are not intended to be 

15 jurisdictional, but shall be treated as a bar absentjust cause or 

16 compelling prejudice, 

17 

18 (b) Authority and Obligation to Resolve Protests. The Chief 

19 Procurement Officer, the Director of Public \Vorks, the head of a 

20 purchasing agency, or a designee of one of these officers are 

21 encouraged and shall have the authority, prior to the commencement 

22 of an appeal to the Public Auditor oran action in court concerning 

23 the controversy, to settle and resolve a protest of an aggrieved bidder, 

24 offeror, or contractor, actual or prospective, concerning the 

25 solicitation or award of a contract. It is in the best interest of the 

26 Government of Guam to resolve and settle such protests 

3 



expeditiously and informally without administrative or judicial 

2 review so long as its minimum needs may be satisfied and effective 

3 competition fostered. This authority shal I be exercised in accordance 

4 with regulations promulgated by the Policy Office7, which may 

5 include use of settlement conference, expedited Alternative Dispute 

6 Resolution (ADR) and debriefing methods. Any time limit 

7 established by this Article for the taking of any action, administrative 

8 or judicial, shall be tolled during any period in which the parties are 

9 in good faith engaged to resolve and settle any dispute arising under 

IO this Article. 

11 ( c) Decision. If the protest is not resolved by mutual agreement, 

12 the Chief Procurement Officer, the Director of Public Works, the 

13 head of a purchasing agency. or a designee of one of these officers 

14 shall promptly issue a decision in writing accepting or rejecting the 

15 protest, in whole or part. The decision shall: 

16 (I) state the grounds for the protest and the factual and legal 

I 7 reasons for the action taken decision made; and 

18 (2) inform the protestant protcstor that the decision of the 

19 officer to whom the protest was made is final, and of i+.'.s the 

20 protestor's right to administrative and judicial review; and 

21 (3) state if the reason for denying the protest is that the protest 

22 is untimely or that the protcstor was not found to be aggrieved and 

23 the reasons why the substantive arguments of the protest, if any, 

24 must be rejected. 

25 

4 



(d) Notice of Decision. A copy of the decision under Subsection 

2 ( c) of this Section shall be mailed or otherwise furnished immediately 

3 to the protestant protestor and any other party intervening. 

4 

5 (e) Failure to Render Timely Decision. If the protestor does not 

6 receive a decision of the protest as required under Subsection (c) of 

7 this Section within twenty-one (21) days fromthe date of the protest, 

8 the protestor may make a written request to the office wherein the 

9 protest was made to render such a decision on the protest. If no 

10 decisionas required under Subsection (c) of this Section is made and 

I I served upon the protestor within seven (7) days after receipt of such 

12 written request, or within such longer period asmay be expressly and 

I 3 in writing agreed upon by the parties, then the protest shall be 

14 deemed admitted. 

15 

16 fe-)(f) Appeal. A decision under Subsection (c) of this Section 

I 7 including a decision there under regarding entitlement to costs as 

I 8 provided by Subsection (h) of this Section, may be appealed by the 

19 protestant protestor, to the Public Auditor within fifteen ( 15) days 

20 after receipt by the protestant protcstor of the notice of decision7 on 

21 the protest, and a decision deemedadmittcd under Subsection ( e) of 

22 this Section may be appealed by the office to which the protest was 

23 made, to the Public Auditor, within fifteen(l 5)days after the date the 

24 protest is deemed admitted within fifteen (15) days after receipt by 

25 the protestor of the notice of decision as provided in Subsection fe-)(i) 

26 of this Section. If for any reason the Public Auditor is determined to 

27 be disqualified to hear such an appeal, a decision under Subsection 

5 



(c) of this Section may be appealed directly to the Superior Court in 

2 accordance with Subscction(a) of§ 5480ofthis Chapter. 

3 

4 (f) Finality. A decision of the Public Auditor is final unless a 

5 person adversely affected by the decision commences an action in the 

6 Superior Court in accordance with Subsection (a) of §5480 of this 

7 Chapter. 

8 

9 (g) In the event of a timely protest under Subsection (a) of this 

1 O Section or under Subsection (a) of § 5 4 80 of this Chapter, the 

11 Territory shall not proceed further with the solicitation, or ·.vith the 

12 award, or performance of the contract prior to the time allowed to 

13 appeal from, or the final resolution of, such protest, and any such 

14 further action is void, unless: 

15 ( l) The Chief Procurement Officer or the Director of Public 

16 Works, after consultation with and written concurrence of the head 

17 of the using or purchasing agency and the Attorney General or 

18 designated Deputy Attorney General, then makes a written 

19 determination that the award of the contract without delay is 

20 necessary to protect substantial interests of the Territory, or the 

21 Governor then issues a Declaration of Emergency Procurement as 

22 authorized by § 5215 of this Chapter; and 

23 

24 (2) Absent a declaration of emergency procurement by the 

25 Governor, the protestant protestor has been given at least two (2) 

26 days notice of such determination (exclusive of teHitorial holidays 

6 



as provided in l GCA § I 004); and 

2 

3 (3) If the protest is pending before the Public Auditor or the 

4 Court, the Public Auditor or Court has confirmed the validity of 

5 such determination and declaration, or if no such protest is pending, 

6 no protest to the Public Auditor or the C9urt of such determination 

7 or declaration is filed prior to expiration of the two (2) day period 

8 specified in Item (2) of Subsection (g) of this Section; but if such a 

9 protest is filed, an expedited hearing shall be noticed to all 

IO interested parties and held to determine whether to confirm any 

I I such determination of necessity and substantial interest or 

12 declaration of emergency procurement. 

13 

14 (h) Entitlement to Costs. In addition to any other relief or 

15 remedy granted under Subsection ( e) or ( e) of this Section or under 

16 Subsection (a) of § 5480 of this Chapter, including the remedies 

17 provided by Part B of Article 9 of this Chapter, when a protest is 

18 sustained, the protestant protestor shall be entitled to the reasonable 

19 costs incurred in connection with the solicitation and protest, 

20 including bid preparation costs, excluding attorney's fees, if; 

21 

22 

24 

(I) the protestant protestor should have been awarded the 

contract under the solicitation but was not; or 

25 (2) there is a reasonable likelihood that the protestant protestor 

26 may have been awarded the contract but for the breach of any 

27 ethical obligation imposed by Part B of Article 11 of this Chapter or 

7 



the willful or reckless violation of any applicable procurement law 

2 or regulation. 

' -' 
4 (3) The Public Auditor shall have the power to assess 

5 reasonable costs including reasonable attorney fees incurred by the 

6 government, including its autonomous agencies and public 

7 corporations, or any protestor or interested party against a 

8 protestaflt upon its fiHding tllat tlle any party, including the 

9 government, making a the protest, motion or taking aHy position 

IO bringing any action v1as made fraudulently, frivolously or solely 

I I with predominant intent to delay or disrupt the procurement 

12 process. 

13 

14 (i) Finality. A decision of the Public Auditor is final unless a 

15 person adversely affected hy the decision commences an appeal in 

16 the Superior Court as provided by §5707(a) of this Chapter and in 

I 7 accordance with the waiver of sovereign immunity conferred by 

18 Subsection (a) of§5480 of this Chapter. 

19 

20 Section 3. §5426 Authority to Debar or Suspend of 5GCA Chapter 

21 5 Article 9 is amended as follows: 

23 § 5426. Authority to Debar or Suspend. 

24 (a) Authority. After reasonable notice to the person involved and 

25 reasonable opportunity for that person to be heard, the Chief 

26 Procurement Officer, the Director of Public Works or the head of a 

27 purchasing agency, after consultation with the using agency and the 

8 



Attorney General, shall have authority to debar a person for cause, or 

2 to suspcndapcrson for probable cause, from consideration for award 

3 of contracts. The debarment shall not be for a period of more than 

4 two (2) years. The same officer, aHer consultation '<Yith the using 

5 agency and the Attorney General, shall have authority to suspend a 

6 person from consideration for award of contracts if there is probable 

7 cause for debarment. The suspension shall not be for a period 

8 exceeding three (3) months. The authority to debar or suspend shall 

9 be exercised in accordance with regulations promulgated by the 

10 Policy Office. 

11 

12 (b) Causes for Debarment or Suspension. The causes for 

13 debarment or suspension include the following: 

14 

15 (I) conviction for comm1ss1on of a criminal offense as an 

16 incident to obtaining or attempting to obtain a private contract or 

I 7 subcontract, or in the performance of such contract or subcontract; 

18 

19 (2) conviction under territorial or federal statutes of 

20 embezzlement, theft, forgery, bribery, falsification or destruction of 

21 records, receiving stolen property, or any other offense indicating a 

22 lack of business integrity or business honesty which currently, 

23 seriously and directly affects responsibility as a territorial 

24 contractor: 

25 

26 (3) conviction under federal antitrust statutes arising out of the 

27 submission of bids or proposals; 

9 



2 ( 4) violation of contract provisions, as set forth below, of a 

3 character which is regarded by the Chief Procurement Officer, the 

4 Director of Public Works or the head of a purchasing agency to be 

5 so serious as to justify debarment action: 

6 

7 (-Afi. deliberate failure without good cause to perform in 

8 accordance with the specifications or within the time limit 

9 provided in the contract; or 

IO 

11 f4Bii. a recent record of failure to perform or of 

12 unsatisfactory performance in accordance with the terms of one 

13 or more procurement contracts, provided, that failure to perform 

14 or unsatisfactory performance caused by acts beyond the control 

15 of the contractor shall not be considered to be a basis for 

16 debarment; or 

17 

18 iii. upon a petition of the Department of Labor, failure to 

19 pay employees engaged on the contract in violation of Wage 

20 Determination law or contraci conditions. 

21 

22 

24 

25 

26 

27 

(5) any other cause the Chief Procurement Officer, the 

Director of Public Works or the head of a purchasing agency 

determines to be so serious and compelling as to affect 

responsibility as a territorial contractor, including debarment by 

another governmental entity for any cause listed in regulations of 

the Policy Office; 

IO 



2 (6) for violation of the ethical standards set forth in Article 11 

3 of this Chapter. 

4 

5 (7) filing a frivolous or fraudulent petition, protest or appeal 

6 under § 5425( e ), § 5426(-B( e) or of§ 5427( e) of this Chapter. 

7 

8 (c) Decision. The Chief Procurement Officer, the Director of 

9 Public Works or the head of a purchasing agency shall issue a written 

I 0 decision to debar or suspend or to reject any petition to do so brought 

11 under Subsection (f) of this Section. The decision shall: 

12 

13 

14 

( 1) state the reasons for the action taken decision made; and 

15 (2) inform the debarred or suspended person involved, or any 

16 person whose petition is rejected, of its rights to judicial or 

17 administrative review as provided in this Chapter. 

18 

19 ( d) Notice of Decision. A copy of the decision under Subsection 

20 (c) of this Section shall be mailed or otherwise furnished immediately 

21 to the debarred or suspended person and any other party intervening 

22 or petitioning, and the head of all governmental bodies or purchasing 

23 agencies. 

24 

25 (e) Finality of Decision. A decision under Subsections (c) or (f) 

26 of this Section shall be final and conclusive, unless fraudulent, or an 

27 appeal is taken to the Public Auditor in accordance with § 5706 of 

11 



this Chapter. Such a decision shall be automatically stayed during 

2 the pendeney of any appeal, but any such appeal does not preclude 

3 nor require a detennination of non-responsibility in any solicitation 

4 in which the person charged may participate. The officer issuing 

5 such decision shall immediately notify au persons, governmental 

6 bodies andpurchasing agencies of the fact and effect of such appeaL 

7 

8 (t) Any member of the public, including bidder, offeror or 

9 contractor as well as any elected official or employee of the 

10 government, may petition the Chief Procurement Officer, the 

11 Director of Public Works or the head of a purchasing agency to take 

12 action to debar or suspend pursuant to Subsection (a) of this Section. 

13 Immediately upon the receipt of such apetition, theperson petitioned 

14 shall cause An an investigation of each petition shall to be conducted 

15 and holda hearing as authorized in Subsection (a) promptly and a 

16 writ ten report should be made of fiHdings of fact and action takeH 

17 and issue a decision as required in Subsection (c ). If the petitioned 

18 officer does not issue the written decision required under Subsection 

19 ( c) of th is Section within sixty ( 60) days after written request by the 

20 petitioner for a final decision, then the petitioner may proceed with 

21 an appeal to the Public Auditor as if a the petitionhad been rejected. 

22 

23 Section 4. §5427 of 5GCA Chapter 5 Article 9 Legal and 

24 Contractual Remedies is amended as follows: 

25 § 5427. Authority to Resolve Contract and Breach of Contract 

26 Controversies. 

27 
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(a) Applicability. This Section applies to controversies between 

2 the Territory and a contractor and which arise under, or by virtue of, 

3 a procurement contract between them, asevidencedby the written 

4 demand of either party tothe other forredress of aparticularized 

5 claim or controversy. This includes without limitation controversies 

6 based upon breach of contract, mistake, misrepresentation, or other 

7 cause for contract damages, modification or rescission. 

8 

9 (b) Authority. The Chief Procurement Officer, the Director of 

IO Public Works, the head of a purchasing agency, or a designee of one 

11 of these officers is authorized, prior to commencement of an action in 

12 a court concerning the controversy, to settle and resolve a 

13 controversy described in Subsection (a) of this Section, including: 

14 with.the concurrence of the Attorney General, liquidating the amount 

15 of any claim. This authority shall be exercised in accordance with 

16 regulations promulgated by the Policy Office. 

17 

18 ( c) Decision. If such a controversy is not resolved by mutual 

19 agreement, the Chief Procurement Officer, the Director of Pub lie 

20 Works, the head of a purchasing agency, or the dcsignee of one of 

21 these officers shall promptly issue a decision in writing. The decision 

22 shall: 

23 

24 

25 

(I) state the reasons for the action taken decision made; and 

26 (2) state the liquidated amount of damages, if any, determined 

27 to be payable to the contractor, with the concurrence of the 

13 



Attorney General, regardless whether the eontractor accepts said 

2 sum in mutual settlementofthe controversy; and 

4 (tj(3) inform the eontractor of its rights to judicial or 

5 administrative review as provided in this Chapter. 

6 

7 (d) Notiee ofDeeision. A eopy of the decision under Subsection 

x (c) of this Section shall be mailed or otherwise furnished immediately 

9 to the contractor. 

IO 

I I ( c) Finality of Decision. The decision reached pursuant to 

12 Subsection (c) of this Section shall be final and conclusive, unless 

13 fraudulent, or the contractor appeals administratively to the Public 

14 Auditor in accordance with§ 5706 of this Chapter. 

15 

16 (f) Failure to Render Timely Decision. If the Chief 

17 Procurement Officer, the Director of Public Works, the head of a 

18 purchasing agency, or the dcsignec of one of these officers docs not 

19 issue the written decision required under Subsection ( c) of this 

20 Section within sixty ( 60) days after written request for a final 

21 decision, or within such longer period as m ay be agreed upon by the 

22 parties, then the contractor may proceed as if an adverse decision had 

23 been received. 

24 

25 Section 5. §5450 of 5GCA Chapter 5 Article 9 Legal and 

26 Contractual Remedies is amended as follows: 

27 

14 



§ 5450. Applicability of this Part. 

2 The provisions of this Part only apply where it is determined 

3 administratively, or upon administrative or judicial review of a 

4 protest under the provisions of§ 5425, that a solicitation or award of 

5 a contract is in violation of law, and are in addition to any other 

6 remedy or relief allowed by law or equity. 

7 

8 Section 6. §5452 of 5GCA Chapter 5 Article 9 Legal and 

9 Contractual Remedies is amended as follows: 

1 0 

11 § 5452. Remedies After an Award. 

12 fat If after an award it is determined that a solicitation or award of a 

13 contract is in violation of law, then: 

14 

15 f-1-}(a) if the person awarded the contract has not acted 

16 fraudulently or in bad faith: 

17 

18 fA)( I) the contract may be ratified and affirmed, provided it is 

19 determined that doing so is in the best interests of the Territory; or 

20 

21 

22 

24 

25 

(-B-)(2) the contract may be terminated and the person awarded 

the contract shall be compensated for the actual expenses 

reasonably incurred under the contract, plus a reasonable profit, 

prior to the termination. 

26 f-1-}(b) if the person awarded the contract has acted fraudulently 

27 or in bad faith: 

15 



2 

' .) 

WO) the contract may be declared null and void; or 

4 f-B-)(2) the contract may be ratified and affirmed if such action 

5 is in the best interests of the Territory, without prejudice to the 

6 Territory's rights to such damages as may be appropriate. 

7 

8 (c} In either case, the determination to ratify or affirm the 

9 contractshallbe made without regard to the position of the person 

IO awarded the contract& and shallconclusively admit violation of law. 

11 

12 (b) This Section shall be read as being in addition to and not in 

13 conflict with, or repealing 4 GCA § 4 13 7 (Prohibitions on the 

14 Activities of Government Employees). 

15 

16 

17 

18 

19 

20 

21 

24 

26 

27 

Section 7. §5480 of 5GCA Chapter 5 Article 9 Legal and Contractual 

Remedies is amended as follows: 

§ 5480. \Vaiver of Sovereign Immunity by Grant of Jurisdiction 

in Connection with Centraets Controversies Arising Under Part A 

of this Article. 

(a) Solicitation and Award of Contracts. The Superior Court of 

Guam shall have jurisdiction over an action bet'.veen the Territory 

and a bidder, offerer, or contractor. either actual or prospective, to 

determine whether a solicitation or a'.vard of a contract is in 

accordance with the statutes, regulations, and the term:; and 

conditions of the solicitation to review any administrative decision of 

the Public Auditor or determination arising under §5425 of this 

16 



Chapter, whether brought pursuant to §5707 of this Chapter after 

2 appeal to the Public Auditor or brought in the absence of the 

3 qualification of the Public Auditor to hear an appeal under §5425(f) 

4 of this Chapter. The Superior Court shall have such jurisdiction in 

5 actions at law or in equity, and whether the actions are for monetary 

6 damages or for injunctive, declaratory, or other equitable relief, and 

7 whether the matter is proceduralor substantive in nature. 

8 

9 (b) Debarment or Suspension. The Superior Court shall have 

IO jurisdiction over an aetion between the Territory and to review any 

11 decision of the Public Auditor brought pursuant to § 5705 of this 

12 Chapter a perso11 who is SHbjeet to a SHspensio11 or debarment 

13 proeeeding, to determine whether concerning the debarment or 

14 suspension or rejection of a petition to debar or suspend, ts m 

15 accordance with the statutes §5426 and §5705 of this Chapter and 

J 6 relevant statutes and regulations. The Superior Court shall have such 

17 jurisdiction, in actions at law or in equity, and whether the actions arc 

18 for injunctive, declaratory, or other equitable relief. 

19 

20 

21 

24 

25 

26 

27 

(c) In additio11 to other relief and remedies, the Superior Court 

shall have jurisdiction to grallt inju11etive relief in a11y actio11 broHght 

under SHbscetions (a), or (b) or (e) of this Section. Actions Under 

Contract or for Breach of Contract. The Superior Court shall have 

jurisdiction over an action between the Territory and a contractor, 

brought after review of the Public Auditor in accordance with § 5706 

of this Chapter, for any cause ofaction which arises under, or by 

virtue of, the contract, whether theaction is at law or equity, whether 

17 



the action is on contract or for breach of contract, and whether the 

2 action is for monetary damages or injunctive, declaratory or other 

3 equitable relief. 

4 

5 ( d) Limited Finality for Administrative Determinations. In any 

6 judicial action under this Section, factual or legal detctminations by 

7 employees, agents or other persons appointed by the Territory shall 

8 have no finality and shall not be conclusive, notwithstanding any 

9 contract provision, or regulation, except to the extent provided in §§-

10 5245, 5705 and 5706 and in Article 12 of this Chapter. In theevent 

11 any judicial action arises under Subsection (a) of this Section by 

12 reason of the disqualification of the Public Auditor, the Superior 

13 Court shall have such jurisdiction and authority of the Public Auditor 

14 as is specified in§§ 5703 and 5704 of this Chapter. 

15 

16 ( e) For purposes of this Section a "prospective" bidder, 

I 7 contractor or offerer is one who will actually submit a bid, contract 

18 or otherwise offer his services if, in the actions permitted by this 

19 Section, such person would prevail. Exhaustion of Administrative 

20 Remedies. No action shall be brought under any provision of this 

21 Section until all administrative remedies provided in this Chapter 

22 under Part A of Article 9 and Article 12 have been exhausted. 

23 

24 ( f) All actions permitted by this Article shall be conducted as 

25 provided in the Government Claims Act. Fmm of Action Under § 

26 5480(a). All actions and appeals permitted by Subsection (a) of this 

27 Section shall be treated as special proceedings for expeditious review 
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14 Section 8. §5481 of 5GCA Chapter 5 Article 9 Legal and Contractual 

15 Remedies is amended as follows: 

16 

17 § 5481. Time Limitations on Actions. 

18 

19 

20 

21 

22 

?" __ , 

24 

(a) Protested Solicitations and Awards. Any action under § 

5480( a) of this Chapter shall be initiated, :illsc:11te()ll1pelli11g ca\lse or 

tt11fllirprejuciic;c, within fourteen (14) days after receipt of a final 

administrative dee is ion, i11c:lt!cli11g .. '1 ... c!c:c:isiQ!l Qf c!isql!aJifjcatiQn. of 

the. Public. AL1ditQr.i11acc()Jcl'1.tlC:C:\Yitl1§ 542.S{f) Qf this C::ll:ipter. 

25 (b) Debarments and Suspensions for Cause. Any action under § 

26 5480(b) of this Chapter shall be commenced within six (6) months 

27 after receipt of the decision of the Policy Office under § 5651 of this 
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Chapter, or the decision of the Proeurement Appeals Board Public 

2 Auditor under§~ 5705 of this Chapter, whichever is applicable. 
0 

·' 

4 (c) Actions Under Contracts or for Breach of Contract. Any 

5 action commenced under 5480( c) of this Chapter shall be 

6 commenced within twelve ( 12) months after the date of the 

7 Proeurement Appeals Board Public Auditor's decision. 

8 

9 ( d) The limitations on actions provided by this Section are tolled 

1 O during the pendency of any proceeding brought pursuant to § 5485 of 

11 this Chapter. 

12 

13 Section 9. §5485(a) of 5GCA Chapter 5 Article 9 Legal and 

14 Contractual Remedies is amended as follows: 

15 

16 § 5485(a). Complaints that Procurement Data was Withheld. 

17 (a) On complaint by any member of the public, the Superior 

18 Court has jurisdiction to enjoin a governmental body from 

19 withholding procurement data and to order the production of any 

20 government data improperly withheld from the complainant. In such 

21 a case, the court shall determine the matter de novo, and may 

22 examine the contents of such procurement data in camera to 

23 determine whether such records or any part thereof shall be withheld 

24 under any of the exceptions set forth in 6 GCA § 4 202 this Chapter 

25 and, to the extent not inconsistent, Title 5, Chapter 10, Guam Code 

26 Annotated and the burden is on the agency to sustain its action. 

27 
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Section 10. §5485(b) of 5GCA Chapter 5 Article 9 Legal and 

2 Contractual Remedies is amended as follows: 

3 (b) Notwithstanding any other provision of law, the government 

4 or a governmental body or purchasing agency shall serve an answer or 

5 otherwise plead to any complaint made under this Section within thirty 

6 (3) days after service of the pleading in which such complaint is made, 

7 unless the court otherwise directs, for good cause shown. 

8 

9 Section 11. §5703 of Article 12, Chapter 5 of Title 5 Guam Code 

IO Annotated is amended to read as follows: 

11 § 5703. Jurisdiction of the Public Auditor. 

12 The Public Auditor shall have the power to review and 

13 detern1ine de novo any matter properly submitted to her or him. The 

14 Public Auditor shall not have jurisdiction over disputes having to do 

15 with money owed to or by the government of Guam except as 

16 authorized under §§ 5427and 5706of this Chapter. Notwithstanding 

17 § 5245 of this Chapter, no prior determination shall be final or 

18 conclusive on the Public Auditor or upon any appeal from the Public 

19 Auditor. The Public Auditor shall have the power to compel 

20 

21 

22 

)' __ , 

attendance and testimony of, and production of documents by any 

employee of the government of Guam, including any employee of any 

autonomous agency or public corporation. The Public Auditor may 

consider testimony and evidence submitted by any competing bidder, 

24 offeror or contractor of the protestant. The Public Auditor's 

25 jurisdiction shall be utilized to promote the integrity of the 

26 procurement process and the purposes of 5 GCA Chapter 5. 

27 
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Section 12. §5705 of Article 12, Chapter 5 of Title 5 Guam Code 

2 Annotated is amended to read as follows: 

3 § 5705. Suspension or Debarment Proceedings. 

4 (a) Scope. This § 5705 applies to a review by the Public Auditor 

5 of a decision under § 5426(c) or {f) of this Chapter. 

6 (b) Time Limitation on Filing an Appeal. The aggrieved person 

7 receiving an adverse decision underSubsection (c} or (f)of§ 5426 of 

8 this Chapter, including a person suspended or debarred or a rejected 

9 petitioner, shall file his/her an appeal with the Public Auditor within 

IO sixty (60) thirty (30) days from the date of the receipt of a decision or 

I I the date a petition is deemed rejected under Subsection (c) of§ 5126 

12 of this Chapter. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

( c) Decision. The Public Auditor shall decide whether, or the 

extent to which, the decision to debar orsuspend, or reject a petition 

to do so, debarment or suspension was in accordance with the statutes, 

regulations and the best interest of the government or any autonomous 

agency or public corporation, and was fair. The Public Auditor shall 

issue her or his decision within thirty (30) days of the completion of 

the hearing on the issue. 

( d) Appeal. Any person receiving an adverse decision, including 

the Chief Procurement Officer, the Director of Public Works or the 

head of a purchasing agency, a person suspendedor debarred, or a 

rejected petitioner, may appeal from a decision by the Public Auditor 

to the Superior Court of Guam under the waiver of sovereign 

immunity provided in § 5480(b) of this Chapter, way of writ of 

review. 
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2 Section 13. §5706(b) of 5 GCA Chapter 5 Article J 2 Procurement 

3 Appeals is amended as follows: 

4 

5 § 5706(b). Time Limitation on Filing an Appeal. The 

6 aggrieved contractor shall file his/her an appeal with the Public 

7 Auditor within sixty ( 60) days of the receipt of the decision or 

8 within sixty (60) thirty (30) days following the failure to render a 

9 timely decision as provided in § 5427(f) of this Chapter. 

IO 

11 Section 14. §5707(a) of 5 GCA Chapter 5 Article 12 Procurement 

12 Appeals is amended as follows: 

13 § 5707(a). Appeal. Any person receiving an adverse decision. 

14 including the contractor, the a governmental body or purchasing 

15 agency any autonomous ageney or publie corporation, or both, 

16 may appeal from a decision by the Public Auditor to the Superior 

17 Court of Guam as provided in Article Part D of Chapter Article 9 

18 of this Chapter. 

19 Section 15. §5708 of 5 GCA Chapter 5 Article 12 Procurement 

20 

21 

22 

23 

24 

26 

27 

Appeals is amended as follows: 

§ 5708. Discontinuance of Contractor's Appeal. 

It is the policy of this Act that procurement.disputes be resolved 

expeditiously, therefore, settlement agreements between the parties 

are encouraged, and appeals by a protestor or by the Chief 

Procurement Officer, the Director of Public Works or the head of the 

Purchasing Agency may be settled by them, with or without prejudice, 

except to the extent that the Public Auditor detern1ines that such a 
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settlement would work an injustice on the integrity of the procurement 

2 system and an unconscionable prejudice on an intervening party. 

3 After notice of an appeal to the Public Auditor has been filed by the 

4 Chief Procurement Officer, the Director of Public Works or the head 

5 of the Purchasing Agency, a contractor may not unilaterally 

6 discontinue such appeal without prejudice, except as authorized by the 

7 Public Auditor." 

8 

9 Section 16. Severability. lf any prov1s1on of this law or its 

10 application to any person or circumstance is found to be invalid or 

11 contrary to law, such invalidity shall not affect other provisions or 

12 applications of this law which can be given effect without the invalid 

13 provisions or application, and to this end the provisions of this law are 

14 severable. 

15 

16 

17 
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